University of Pécs

Doctoral School of Law

Szijartd Istvan
THE PROTECTION OF FUNDAMENTAL RIGHTS IN EUROPEAN CRIMINAL LAW AFTER LISBON

The new secondary sources of EU law of the procedural criminal cooperation of the

Member States and the case law of the European Court of Justice

Theses of the PhD Dissertation

Supervisor:
Dr. habil. Mohay Agoston

associate professor

Pécs
2024



Table of content

I.  Summary of the research task

I1. Description of the examinations and analyses performed and of processing methods

I1. Summary of scientific results, their utilization or possibilities of utilization

IV.  List of publications written on the topic of the dissertation



I.  Summary of the research task

The dissertation showcases the development of European criminal law in terms of the protection
of fundamental rights. European criminal law has gone through intensive development in the
past three decades. It is important though that this development —for a long time —was primarily
focused on the efficiency of criminal cooperation between the Member States rather than the
protection of fundamental rights in said cooperation. Even though legislative institutions aimed
for a higher standard of fundamental rights protection in this cooperation already in the 2000s,
most of their initiatives failed. These failed attempts were accompanied by the ECJ’s strict case
law from 2007 until 2016 which gave absolute preference to the efficiency of cooperation
contrary to the protection of fundamental rights. This approach of the ECJ turned over only in
2016 in its Aranyosi and Caldararu joined cases. Ultimately, the protection of fundamental
rights in European criminal law started to develop after the conclusion of the Lisbon Treaty
which provided the necessary legal bases for the legislation concerning fundamental rights
protection. This research focuses on the development of European criminal law after 2009 and
the case law of the ECJ after 2016 as major turning points for a system of criminal cooperation

in the EU which is more protective of fundamental rights.

I1.  Description of the examinations and analyses performed and of processing

methods

The dissertation is based on basic research which aims to provide a detailed analysis of the
development of the protection of fundamental rights in the framework of European criminal
law. In doing so, it sheds light on the role of the legislative institutions of the EU and the ECJ,
while also highlighting the possibilities for the future development of European criminal law.
In order to do so, | analyze primary and secondary sources, legal sources and various other
documents of the EU institutions, and the academic literature about European criminal law. |
use the latter for showcasing the development of European criminal law until the 2010s. | use
the former to analyze the secondary sources of EU law which are relevant to the system of
criminal cooperation to prove their protective nature. In addition, through the analysis of
various cases that was adjudicated by the ECJ, | attempt to highlight the importance of the
ECJ’s jurisprudence on the protection of fundamental rights in the system of criminal
cooperation in the EU. As such, the development of the protection of fundamental rights in the

EU was primarily affected by two set of actors, the EU legislative institutions and the ECJ.



I11.  Summary of scientific results, their utilization or possibilities of utilization

Based on the research, the protection of fundamental rights in European criminal law has gone
through two phases of development in the past decades. The first phase of development started
in the 2000s when the principle of mutual recognition had been implemented in the system of
criminal cooperation. Based on the analysis of secondary sources of EU law and other
documents, the legislative institutions realized that the protection of fundamental rights and the
harmonization of the criminal justice systems of the Member States are of utmost importance
for the sufficient operation of the quasi-automatic system of judicial cooperation that is based
on the principle of mutual recognition. However, this first phase of development is very well
described by the failed attempt of the European Commission for the adoption of a framework
decision that would have harmonized the status of the suspect and the accused in the criminal
procedure. The legislative proposal was turned down by the Council for various reasons. On
the other hand, this proposal provided inspiration for the Council’s 2009 Roadmap for
strengthening the status of the individual in the criminal procedure. This Roadmap set out
objectives that mostly realized the original proposal’s aims, but it aimed for multiple secondary
sources of EU law instead of a single source that incorporated all the objectives. The first phase
of development finished with the conclusion of the Lisbon Treaty which provided new legal

bases for the harmonization of the status of the suspect or the accused in the criminal procedure.

As such, the second phase of the development started with a newly found political will for
strengthening the protection of fundamental rights in the system of criminal cooperation.
Accompanied by the necessary legal bases, this political will accelerated the development of
the protective functions of European criminal law. As a result, the European Parliament and the
Council adopted six directives which harmonize the status of the individual in the criminal
procedure and an additional one that establishes the European Investigation Order. The latter
introduced rules that can be viewed as realizing the idea of institutionalized distrust advocated

for by scholars.

In addition, after 2016, the jurisprudence of the ECJ has also started to change for the better
protection of fundamental rights. On the one hand, there was a change in its jurisprudence after
its landmark decision in the Aranyosi and Caldararu joined cases. In its judgement, the ECJ
confirmed that the judicial decision that is subject to the principle of mutual recognition may
be refused if its execution would result in the violation of fundamental rights of the concerned
person. On the other hand, the directives adopted after the call of the Council’s 2009 Roadmap
opened certain aspects of the criminal procedure up for the ECJ’s jurisprudence which was
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effectively acted upon by the Luxembourg Court. It delivered landmark decisions in various
preliminary ruling procedures. In certain cases, the ECJ went even further then its European
counterpart, the ECtHR by providing higher standards for the procedural guarantees of the
suspect or the accused.

Apart from the thorough analysis of the development of European criminal law and its
protective functions, | also aimed to research the secondary sources of European criminal law
which are at the heart of the development of the protection of fundamental rights. One of my
objectives was to scrutinize whether the legal norms of these directives can be a model for
strengthening the protection of fundamental rights in cooperation systems which originated
from the 2000s. In terms of the EIO directive, it was confirmed that indeed its regulations which
deviate from the standard technique of giving effect to the principle of mutual recognition in in
the criminal cooperation are fit for implementing in other cooperation systems. | have drafted
suggestions for the method of their implementation. As such, the research outcome may be
utilized for legislation which modifies the cooperation systems thus making the system of
criminal cooperation more protective of fundamental rights. Another objective was to analyze
the directives which were adopted for the call of the Council’s 2009 Roadmap. I compared their
rules with the ECHR and the standards of the ECtHR regarding the right to a fair trial. Even
though the directives seem to achieve their goal, or in certain aspects, even overachieve their
goal with introducing higher standards for the right to a fair trial, they failed to implement a
harmonized system of legal remedies for cases when the procedural guarantees of the suspect

or the accused are violated.

Moreover, the dissertation showcases a detailed analysis of the case law of the ECJ for
highlighting its important role in formulating the system of criminal cooperation in the EU.
This research could be utilized in more than one way. First and foremost, it may be used for
analyzing the quality of the Hungarian implementation of the directives. The case law of the
ECJ could provide guidance whether the Hungarian legislation and the case law of Hungarian
courts are in line with the EU legislation. In addition, the ECJ has already worked out important
standards which if codified would greatly enhance the clarity of the secondary sources of EU
law regulating the procedural guarantees of the suspect or the accused. As such, this outcome
of the research may also be utilized as legislation. However, the ECJ’s case law also sheds light
on the fact that the procedural autonomy of the Member States will not be abolished in terms
of setting out the remedial rights of the suspect or the accused if it depends on the ECJ as it

reiterated on multiple accounts that this right is secured for the Member States. This shows that



the directives should be modified for a truly harmonized system of judicial remedies, as the
ECJ is not willing to narrow the procedural autonomy of Member States. In addition, the
standards of application of the fundamental rights-based rejection ground worked out by the
ECJ are also worth considering for codification. Apart from that, guidance for the regulation of
detention conditions may also be drawn from this line of cases of the ECJ. As such, the
extensive analysis of the ECJ’s case law may be utilized for the thorough reform of the system

of criminal cooperation in the EU.
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