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Foreword

On the threshold of the European Union, Croatiaman say that her
legal system has been to the maximum extent hamednwith the
acquis of the EU. However, harmonization on the normalaxe! is not
sufficient. Practical implementation of thequis is the next step, which
is certainly more difficult than the mere harmoti@a of norms.
Universal legal analysis, both scientific and pssfenal, comparison of
standards and of the practice with those counttie$ have already
gained experience in the implementation of Hoguis, are certainly
necessary for the adoption of thequis in a way that will allow the
realization of the latter'satio legis.

This book, a collection of papers, may almost lgarged as a symbol.
Its origin, its contributors, its themes and thewmnstances in which it
originated symbolize everything Croatia has beenfroated with on
her way into the EU which will soon reach its sussfel end.

On the one hand, with its content, this book coeevgide spectrum of
legal topics related to the implementation of tlwmhunityacquis, and
a comparative analysis of several legal instituteébhe two neighbouring
countries, Hungary and Croatia. On the other hiuisl pf great political
importance that Hungary is a member of the EU arfdlfilling the role
of Presidency at the time of this book’s publicati€roatia is a future
member. Both countries have abandoned the socisjistem and
experienced all the hardships of the adjustmenh@fwhole society to
new legal, political, economic and national valukingary, which,
thanks to historical circumstances, has joined&tebefore Croatia, has
been more than heartily supporting Croatia in Heorts to satisfy all
the conditions for EU membership. From the vengtfiday of her
membership in the Union, Hungary has been advagator and
encouraging Croatia. As one of the priorities of peesidency over the
EU in the first half of 2011, Hungary has set dug¢ ttompletion of
Croatian accession negotiations with the EU. Funtioee, Osijek and
Pécs are regionally connected and they are cohstmiphasizing the
importance of universal and quality cross-borddati@ns, not only
through the cooperation of their universities, bubugh every other
form of cooperation. Tomorrow, when Croatia and gany, Osijek and
Pécs, will be divided by the European border, whitHact is not a
border at all, this cross-border cooperation wiicbme even more
important. Finally, this book has been co-finandgdthe European



Union through the IPA cross-border program Hundargatia, which

shows that EU itself has recognized Osijek and Récsentres of
jurisprudence that are able to universally analyadicular aspects of
cross-border cooperation and of the implementadiothe Community

acquis.

The publishers and authors certainly deserve prais¢he choice of
topic, the quality of papers, and the message #reysending to the
Croatian and Hungarian professional and generdiqukhis message
is very simple: Croatia and Hungary are part of thenmon European
legal space, countries that are directed at eduwér,otountries whose
resemblances are much greater and much more impdn&n possible
differences resulting from different historical @imstances in which
they have followed their European way.

Zagreb, 25 January 2011.
Prof.dr.sc. Ivo Josipo¥i
President of the Republic of Croatia
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Preface

The development of cross border issues is strintgrrelated with the
expansion, transformation and strengthening ofritiional relations
among states. Consequently, in these days, crosterhesues and
related regulations are attracting more and mdeatidn, becoming one
of the core issues of international and supranaticeiations, especially
when studying the European Union. The European)maccordance
with the subsidiarity principle, emphasizes thendigance and the
necessity of deepening regional cooperation ambadérritories even
beyond state borders. It is yet another charatitea$ the beginning of
the 2£' century that we have to face different and divetaegers (for
instance epidemics, terrorism, climate change, @uin crises,
globalization) threatening our lives, health andcusigy. These
phenomena obviously raise various and at the sdme similar
problems clearly and manifestly apparent in eaelesin the field of
civil, business, criminal, and family as well asbfici law. The answer
states can give to these challenges cannot be titherstrengthening
the cooperation and making it more and more inteftsentails the
approximation of legal regulations and establishjmigt operations in
order to solve, among others, cross border isdt@sh EU candidate,
including Croatia, has to prove to have createdadequate legal
environment for the prerequisites of cross bordeoperation. It is
obviously true that the cross border phenomenatsé&if means much
more that is realized in the framework of the sopt@nal organization
called European Union. The Pécs Law School andStiessmayer
University have found it inevitable to establishhmguon research and
student exchange program even before Hungary joihedEU. This
cooperation has not ended after 2004, or afteffitbedecade of this
century. It has become even more strengthened asealzed that
especially in the legal education and research wae widen our
horizons, share our theoretical knowledge and eécapiexperiences
about accession and its effect to our legal systegal theory and
practice in all branches of law. These can be dansd backgrounds to
the co-operation between the law schools of Péds@sijek in the
framework of Establishing UNIversity Cooperation Osijek — Pécs
project (EUNICOP; HUHR/0901/2.2.1/0013). EUNICOPai®ne-year
long common research and curriculum developmernjegrdhat is co-
financed and supported by the European Union thrdhg Hungary-



Croatia IPA Cross-border Co-operation Programme bydhe two

participating law faculties. The EUNICOP projecbjserated in various
interrelated areas and through various activitise of these activities
was the conference “Cross-border and EU legal ssshiingary —

Croatia”, organized by the Faculty of Law, Univeysif Pécs on 16-18
September 2010. The conference, where knowledgedaluring the
joint research activities was shared, successfbiygught together
researchers and various fields of law were dedlt.wi

This volume contains all contributions written gorésented in English
during the conference. Two additional volumes cioitig the
Hungarian and Croatian versions of all conferencatenals are
published in the framework of EUNICOP cooperatiaswell.

6 January 2011, Pécs-Osijek-Utrecht

Timea Drindczi, Tamara Takéacs, Mirela Zupan



Dubravka Ak§am0‘éf
Maria Marton

Consumer Acquis, de lege lata, de lege ferenda
I. Introductory notes

The paper analyzes the development of consumetsrighEU law.
Consumer protection has an important place in itle bf legal har-
monization. In order for the consumers, as buytergel secure in any
EU Member state, it was necessary to harmonizeexisting legal re-
gimes on consumer protection and/or create a neigldtive frame
which will guarantee the same rights and obligationany corner of the
European economic space. The process of harmamizafi consumer
rights in the EU has been going on for almost 5&rydwith more or
less intensity). So far a whole series of diredtiemd other legal acts
have been adopted, which are primarily designezhsure that the con-
sumers throughout the EU have the same or sineles of legal protec-
tion in realizing their rights, but also to remauey obstacles to free and
undisturbed trade in the European market.

However, in spite of that, only a minor part of tegal matter on con-
sumer protection has been harmonized. This is dalbgehe fact that
the field of consumer protection is artremely broad field.In addition
to that, the development of consumer rights in Bk has been bur-
dened by numerous dilemmas and turmoil from thg beginnings till
this day. Some of the most important ones, whidhalso be addressed
in this paper, are dilemmas regarding basic harmation fields, the
issue of degree or level of harmonization, andrsths well.

Namely, while in the early periods of creating aamsr rights in the EU
there was a general consensus on the need footballsd minimum
level of harmonization, lately there has been adrand tendency to-
ward maximum harmonization of the law by means @talled hori-
zontal measures of legal harmonization. Recentiyetthas been more
and more debate on the possibility to adopt a dectirentitied ‘Euro-

" Doc.dr.sc. Dubravka Ak$amdyiassociate professor, Department of Commercial
Law, Osijek, daksamov@pravos.hr

™ Dr. Maria Marton, junior lecturer, Department afi€ness and Commercial Law,
Pécs, martonm@ajk.pte.hu

L1t should be stressed that consumer protectioailsnprotection of health and
safety, protection of economic interests of conggméght on education and right to
establishment of consumer organizations.
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Dubravka AkSamovi— Maria Marton

pean Consumer Contract Law Regulation’( ECCLR) whiould set a
harmonized level of consumer protection (so-calfed harmoniza-
tion’) in all EU Member states, albeit only in thgrt of the legal matter
which is to be part of the future ECCLR.

This is however only one of the proposals for paesdirections of
consumer protection law development at EU levekréhare different
visions and ideas on what the future ‘Europeandavwconsumer protec-
tion’ should look like.

This paper presents the basic determinants ofrdiffeideas and ap-
proaches. It gives an overview of all relevant Edulations adopted in
the domain of consumer rights protection. The mssoies and dilem-
mas in relation to the development of consumertsiginotection so far
and in the future are also pointed out.

[I. Consumer protection in EU law

1. Historical overview of consumer protection develpment in the
EU

Consumer protection in EU law was formed in sevstages. In the
beginnings of European integration consumer pristeaid not repre-
sent an independent policy of the EU. Its formingrted as the by-
product of the forming of the internal market. TBEC Treaty (Treaty
of Rome from 1957) mentions consumer rights ondirgctly, in four
articles (Articles 39, 40, 85(3) and 86). This nedmat the Treaty of
Rome did not contain any explicit legal grounds l&gislative compe-
tence of the Community in the field of consumertgction? However,
the lack of any explicit constitutional/legal gralanfor consumer rights
harmonizatiofi did not appear as an obstacle to the developniemte
sumer rights protection in the EU.

Consumer protection right was originally formedsoft law regulations.
The first document of that type was the PreliminBrggramme of the
EEC for a consumer protection and information pofiom 1975* Al-
though it is not a legally binding act, it is extiepally important. In it
the consumer is not viewed only as a buyer or petsing goods or

2 N. Gavela, et alEuropsko privatno prav§European Private Law({Zagreb, Fac-
ulty of Law, Zagreb University 2002) p. 148.

3 Gavela, op. cit. n 2, at p. 149.

4 Council Resolution of 14 April 1975 on a Prelimip@rogramme of the EEC for a
consumer protection and information poli@J C 092, 25/4/1975

10



Consumer Acquis, de lege lata, de lege ferenda

services for his/her personal needs, but alsopesson interested in the
various aspects of society which can directly afirictly influence
him/her as a consum&rThe Preliminary programme lists five basic
consumer rights for the first time:

- the right to protection of health and safety,

- the right to protection of economic interests,

- the right to redress,

- the right to be informed,

- the right to representation.
The Preliminary programme represents the firshgitdo define a legal
frame for future consumer rights protection in Elg. The special im-
portance of this document can be seen in the fallpwl) its adoption
cancelled the previous practice of incidental ragoh of detected prob-
lems in the field of consumer protection, 2) itaionfirmation of the
existence of a political will to give much moreeaition to consumer
protection in the EU than it was previously theecas
In 1981 the second ‘European programme’ dedicatezbhsumer pro-
tection issues was adopted. It is the Council Reisol on a second
programme of the EEC for a consumer protectioniafamation pol-
icy.” This document does not bring any special noveitiesonnection
with the legal regulation of consumer protectiorthe EU. It confirms
the basic consumer rights defined in the Prelinyiralogramme. The
emphasis is on the need to strengthen consumescfiost in the seg-
ment of quality control of goods and services.
And finally, in 1985 the third ‘European programime consumer pro-
tection® was adopted. The third programme set three gdhis. first
goal pertains to product safety, the second ggaldmotion and protec-
tion of the consumers’ economic interests and thel tgoal is im-

5 D. Vaughanlaw of the EC, Vol 1(London, Butterworths 1986) p. 784.

5 Gavela, op. cit. n. 2.

 Council Resolution of 19 May on a second prograrofriéie EEC for a consumer
protection and information policypJ 1981C, 133/1

8 A New Impetus for Consumer Policy, Council Resohitof 23 June 1986 con-
cerning the future orientation of the policy of tBaropean Economic Community
for protection and promotion of consumer intere®tsC 1986, C 167/1

11



Dubravka AkSamovi— Maria Marton

provement of consumers’ participation in the insiiins of the Com-
munity?

When the Maastricht Treaty entered into force iA3LR was the start of
a new and important period in the development ofsamer protection
in the EU' The Maastricht Treaty is the first of the Europ&aeaties
in which a special chapter was dedicated to consipraection. In
Article 129 (a) of the Treaty it says that the Cammity shall contribute
to setting up a high level of consumer protectiparsuant to Article
100(a) of the Treaty within the common market paogme, and pursu-
ant to special programmes and measures of Mematsdiocusing on
protection of health, safety and economic inter@étshe consumers.
Article 100(a) becomes the legal basis for theoastiof the Community
in the domain of consumer protection. Consequentith the entering
into force of the Maastricht Treaty the measurezi$ong on consumer
protection were based on Article 100a of the TreAtcording to Arti-
cle 100(a) of the Treaty the decision making watsymgler the compe-
tence of the Parliament and the Council, in aceudavith Article 215
of the EC Treaty, given that the decisions are madée Council by
qualified majority voting.

The Treaty of Amsterdam is the next document whiarked the de-
velopment of consumer rights protection. It implemee the renumera-
tion of the Maastricht Treaty. Article 129a of tB& Treaty became
Article 153. However, the Treaty of Amsterdam, agdaom the new
numeration, also introduces some relevant qual#athanges in the
consumer protection segment. Article 153 of the #emtam Treaty has
a significantly different content than Article 129(of the Maastricht
Treaty™

° A. Po%i¢, Europsko pravo ugovora i zastita potro&gEuropean Contract Law
and Consumer Protection] Magistarski rad (Rijekaiversity of Rijeka, Faculty of
Law 2004) p. 14.

103, Stuyck, ‘European Consumer Law after the Tredtamsterdam: Consumer
policy in or Beyond the Internal Market’, Zommon Market Law Revigf2000) p.
367-400.

11 Art. 153 of Treaty of Amsterdam says: ‘[ijn order promote the interests of
consumers and to ensure a high level of consunmegiion, the Community shall
contribute to protecting the health, safety andneatic interests of consumers, as
well as to promoting their right to information,uedtion and to organize themselves
in order to safeguard their interests’.

12
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For the first time, the Treaty explicitly formulatbasic consumer rights.
It states that for the purposes of promoting coresuimerests and ena-
bling a high level of consumer protection, the Camity shall contrib-
ute to the protection of health, safety and econonterests of consum-
ers, as well as to informing on consumer educadiut their organiza-
tion. When defining and implementing other policasd activities of
the Community, the Member states are required &o ipemind the need
for consumer protectioff.

Article 153 of the Treaty of Amsterdam significantif not to the great-
est extent when compared to other European Treatiaked the de-
velopment of consumer protection law in the EU.

After it was made, a total of eleven directives evadopted only in the
segment of protection of the consumers’ economierésts. In that
sense it does not seem wrong to ascertain thatiowrsprotection law
within the EU frame received full recognition arffirenation only after
the new Article 153 was adopted by means of thatyref Amsterdam.
However, in the context of this analysis one shqudiht out that the
activities of the EU bodies in the field of consunpeotection did not
take place only and exclusively at the legislatéxel..

Compared to the legislative activity aiming at hammation of con-
sumer rights protection, which was primarily thébjeat so far, there
was also a process of creation and affirmatiormafénd policy on con-
sumer protection.

In that sense the legal protection (of economierggts) of consumers,
which is the subject of this paper, is only onethd segments of the
overall EU policy on consumer protection. The ppla consumer pro-
tection is a comprehensive policy which is realizedifferent areas of
social life, in the field of education and inforrgiof the consumer, in
the field of setting up consumer protection orgatians and so on.

All these measures combined were necessary fostaragtic creation
and full affirmation of consumer protection lawEd level.

2. Consumer protection and the Treaty of Lisbon

The Treaty of Lisbon holds a historic place amadmg European Trea-
ties. Its adoption finally created the prerequssiigr implementation of
necessary reforms in the functioning of the expdrield. The European
Union finally gets new institutions and new rulelsiein should enable it

12 Art. 153 (2) of Treaty of Amsterdam
13
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to function more easily and have more political gintiin the interna-
tional scene. In that sense it could be anticiptitatl after the adoption
of the Treaty of Lisbon a new and different stafjee0 development
will start.

The Treaty of Lisbon is divided in two parts: theedty on the EU
which contains general provisions on the methoddf management
and external policy, and the Treaty on the Funaigrof the EU. The
provisions on consumer protection are found inTtheaty on the Func-
tioning of the EU (TFEU) and consumer protectioadsliressed in Arti-
cle 169 TFEU as follows:

In order to promote the interests of consumers tanensure a high
level of consumer protection, the Union shall cimiie to protecting
the health, safety and economic interests of coessinas wells as
promoting their right to information, education atedorganize them-
selves.

The Union shall contribute to attainment of objeesi referred to in
paragraph 1 through:

a)measures adopted pursuant to Article 114 in théesoof realizing
the objectives of internal market;

b) measures which support the measures of Memistes sand serve
as a supplement or control of measures undertaietheo Member
states.

The European Parliament and the Council, actingcoordance with
the ordinary legislative procedure and after catirsylthe Economic
and Social Committee, shall adopt the measuresreef¢o paragraph
2(b).

The mentioned measures shall not prevent any Mei8tae from
maintaining or introducing more stringent proteetimeasures. Such
measures must be compatible with the provisionth@fTreaties. The
Commission shall be notified of them.

It is evident that Article 169 does not bring arigthnew in comparison
to the previous Article 153 of the Treaty of Amsi@m. This Article

also confirms the basic consumer rights (proteatibhealth, safety and
economic interest of consumers, as well as infdonatn education of
consumers and their right to organize themselveendlated in the
Preliminary programme back in 1975.

Furthermore, it confirms the legitimacy of EU badito undertake
measures to harmonize the consumer protectiondawhé purposes of
completing the ‘project’ of internal market.

And finally, the Treaty of Lisbon also keeps thenfialation according
to which Member states can adopt more stringensarea of consumer

14
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prot%:tion than those prescribed as minimum lefelbbasumer protec-
tion.

The latter provision created a series of problemgractice. Namely,
one of the basic objections to the process of haization of consumer
right protection is that the activities of the EtJfar in the field of har-
monization of contract law and consumer protectiawe not yielded
the desired effects. The consumer protection lawslbMember states
still significantly differ, even after years of ingmenting harmonization
measures. This is because some of the Member statesadopted only
minimum standards of consumer protection, whilertthave opted for
higher and more stringent consumer protection statsd This was pos-
sible only because Member states were allowed pbeiment different
standards and levels of consumer protection. Segad kolution resulted
in the situation where in some Member states coessiranjoy better
legal protection and have greater rights than et Such a situation
surely does not contribute to the creation of aju@iEuropean marker
or to stimulation of trade.

This being said, it is surprising that this was taden into account when
adopting the text of the Treaty of Lisbon, part&ty in the light of the
recent position of the EU Commission, which haarjebeen advocat-
ing the need for a harmonized level of consumetegtmn in all Mem-
ber states.

However, the problem of un-harmonized level of eonsr protection is
only one of the current issues and problems in baimmg consumer
protection law. There is a whole series of opemdassand dilemmas
which have characterized the development of conspnotection since
the beginning, which will be explained in more déftather in the text.

3. Legislative dilemmas and basic characteristics the process of
creating EU law on consumer rights protection

Harmonization of consumer protection law within & did not go
‘smoothly’ and without difficulty. It is a processhich was without
clear contours or visions in the beginning, withthé appropriate insti-

13 This under the condition that mentioned measuresat contrary to the Treaty
and that Commission is notified on them (see A88(4) Lisbon Treaty).
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tutional frame'* which had an effect on the dynamics and the lefel
legal regulation of the consumer protection mattiéhin the EU frame.
The modern law on consumer rights protection inEkkis character-
ized by a fragmentary approathlt is today, after almost 50 years of
intensive legislative activity, still un-harmonizegla great extent. There
are problems also in the implementation of a ‘hanized’ legal field'®
All this can be associated with insufficiently fantated consumer pro-
tection policy at EU level, but to a certain extafgo to the unwilling-
ness of certain Member states to undergo the hazat@n process
unconditionally.

Namely, since the (contract) law on consumer ptmieds part of pri-
vate law, in a great number of European counthiesetwas (and still is)
a resistance to harmonization (especially of géreatract law). The
opponents to the process of harmonization of peivawv (which in-
cludes the subject matter of consumer protectietipbed that the dif-
ferences in the legal regulation of private law am&uropean countries
were too significant and that this is why harmotigrais not possiblé’
Furthermore, they point out that harmonization ¢ @ necessary pre-
requisite for the creation of an internal marketl @ more intensive
trade activity therein. They claim that trade betw&uropean countries

14 EC Treaty is signed in 1957 in Rome. Consumeregtizn is only mentioned in
context of establishment of internal market. Thaswit enough for taking some
serious actions by relevant EU institution.

15 See Green paper on the Review of the Consumerigc@ommission of the
European Communities, Brussels, 2007, COM(2006jinéd, p. 6.

16 See more on that C. Twigg-Flesn€he Europeanisation of Contract Lavon-
don and New York, Routledge — Cavendish 2008.0p. Q. Lando, ‘Some Features
of the Law of Contract in the Third Millennium’, 4Bcandinavian Studies in Law
(2000) p. 346., available at:
<http://frontpage.cbs.dk/law/commission_on_europeatract_law/literature/lando
01.htm>, (last accessed on 19.01.2009).

17 One of the leading opponents of full harmonizatidrcontract law was Pierre
Legrand, professor at Tilburg University in Netlagd. He strongly opposed the
process of so-called ‘inforced harmonization’. Sme that more in P. Legrand,
Against a European Civil Cod&he Modern Law Review Limited (Oxford, Black-
well Publishers 1997), P. Legrand, ‘European Le&fydtems are not Converging’,
45 International and Comparative Law Quarter(996) pp. 52-81., D. Caruso,
‘The Missing View of the Cathedral: The Private L&aradigm of European Legal
Integration’, 1 European Law Journa{1997) pp. 3-32., A. Lopez-Rodrigez, ‘To-
wards A European Civil Code Without a Common Euasplkegal Culture? The link
Between Law, Language and Culture’, Brook.J.Iht'|(2004) pp. 1195-1220.
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has been going on even without the (presently sngely advocated)
processes of harmonization of law and that theeeadready existing
supranational legal instruments which are sufficierechanisms for
trade regulation in international and European.area

However, one should point out that resistance tonbaization was
more intensive in the sphere of general contragtriatter, than in the
segment of consumer rights protection. The reasas the fact that all
European countries saw their economic chance imaneonization of
consumer protection rights. Harmonization of consunghts through-
out the EU was to be an incentive to intensivedradEU level and to
the removal of barriers attributable to un-harmedior different level
of legal consumer protection in different Membeatas. Therefore the
harmonization of contract law was significantly mantensive when it
comes to consumer protection matter than whennitesoto harmoniza-
tion of general contract law.

However, in spite of that the development of consuprotection law
has ever since the very beginnings been burdeneddmy open ques-
tions, which have not been definitely, answerethi® day.

For example, one of the more important questionghwhre still to be
answered is the question mfnimum versus maximum harmonizati®n.
Furthermore, in connection with that there is theggion of appropriate
harmonization instruments. Then there is the qoestif vertical or
horizontal harmonization measursAnd finally, there is still no
unique answer to the question of the future dioac{directions) of the
development of consumer protection law.

When it comes to the first dilemma, that is maximuensus minimum
harmonization level, it should be pointed out ttte# minimum har-
monization level has been unconditionally acceed advocated for
years, by EU bodies as well as the business contyauni

The central objective of the procedure of minimuannmonization level
is to implement a minimum level of harmonizationegal matter or the
legal issue being regulated. The final effect aofiimum harmonization
level is not a complete removal of legal differemaghich exist in a

18 See Green paper on the Review of the Consumerigyaoju cit. 15, at p. 15., Ch.
Twigg-Flesner,The Europeanization of Contract Law, Current Com&nsies in
Law (London, Routledge-Cavendish 2008) pp. 40- 42.Mdk, Review of the Con-
sumer Acquis- Towards Maximum Harmonizati¢i®burg, Faculty of Law, Til-
burg University working paper No. 2008/6).

9 0p. cit. 15, at p. 7-9.
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legal regime of Member states. In that sense, mimnmarmonization
level does not represent a radical interventiomthi legislation of the
Member state, but it rather amounts to the obligatf the Member
state to ‘include’ in its legislation at least th@nimum standards of
consumer rights protection, prescribed by individligectives.

Since the minimum harmonization level did not resulthe expected
level of harmonization of national laws on consuiptection, there is
ever more talk of the need for maximum harmonizatibthe consumer
law.?® Maximum harmonization level means full harmoniaatof legal
matter or the legal issue being regulated at Elelfvin order to
achieve that, legal issues at EU level should bala¢ed not by means
of directives, which has been the case so farréther by means of
regulations or even by another document which waeld kind of Eu-
ropean civil code, which has recently been frequetgbated in the EU.
When it comes to the second dilemma, horizontakotical harmoniza-
tion measures, it should be pointed out that hebiout measures which
are undertaken as part of the process of modeionzahd systematiza-
tion of the existing law on consumer protectionh#ts already been
mentioned in the introduction that the law on ceoneu protection has
been fragmented, and that the directives were raadenswers to cur-
rent situations and acute questions which needbeé t@solved. So, for
example, the same terms were defined differentlyiffierent directives
on consumer protection or a certain legal issueresisgulated in every
new directive, so the question is which solutiorb&éimplement in the
national legislation, and similar.

The answer to such confusion can be found in fdrwedical and hori-
zontal measure®. The objective of the mentioned measures is for the
completeacquis communautairan the domain of consumer protection
to undergo the process of re-examination, to remamwe vagueness,
harmonize terminology and similar. This can be edd by approach-
ing the revision of every of the directives indiwaly, when it comes to
the so-calledvertical harmonization measures one could undertake

2 See EU Consumer Policy Strategy 2007-2013, availabat:
<http://ec.europa.eu/consumers/overview/cons_polary/EN_99.pdf>, (last ac-
cessed on 30.04.2010).

2L Twigg-Flesner, op. cit. n. 16.

2 Op. cit. 15, at p. 7-9.
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the so-callechorizontal measuresyhich are more comprehensive and
more demanding in scope.

Horizontal measures represent the adoption of éve so-called frame
document which would incorporate all common andegainquestions
comprised in a greater number of different direztion consumer pro-
tection, without having this document specially Idedh any specific
guestion which is the subject of the scope of drnye directives. Such
a document could be considered a kind of codificatif the existing
consumer protection law, because it is the redulh® process of sys-
tematization of legal solutions and their unifioatiin a single, unique
document.

A possible example of such a document is the Paddos a Directive
on consumer rights from 2068jn which the text of four previous di-
rectives was revised and unified (Directive on cacts negotiated away
from business premises, Directive on unfair termsconsumer con-
tracts, Directive on distance contracts and Divectihich it is propos-
ing). The final text of the latter Directive hastii@en adopted yet. The
process of its evaluation and consulting the puislicurrently being
performed, after which the final text of the diieet should follow.
However, notwithstanding the fact whether this Binee will finally be
adopted or not, more important is the message dehim adoption of
this document. It confirms that the previous anmewmments of the
Commission on the need for full harmonization off lan consumer
protection are more than just ‘a dead letter’.hib\gs that concrete ef-
forts are being made in that direction and thatiteae of obligation of
full harmonization of consumer protection law idyoa matter of time
and appropriate instrument to achieve the lattggabive.

Connected with this is also the last, rhetorical, éssential question of
the paper, regarding possible directions of consumnetection devel-
opment. Since this question has been given a depitta in the paper,
it shall be left out here because it is yet to halyzed therein.

4. Overview of present directives on consumer prot¢ion

The development of the law on consumer protectioiiné EU has been
marked by adoption of a great number of directia@®ed at regulating
various consumer rights, from the question of priite of health and

2 proposal for a Directive of the European Parliangem of the Council on Con-
sumer Rights, 2008/0196, COM(2008)614, Brusself.8008
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safety of consumers, the consumers’ organizinghéoquestion of pro-
tection of economic interests of consumers. Sihieihvolves a large
number of different documents, the systematic amdpdex analysis of
which is impossible in one paper, the following Iklpaesent only that
part of theacquis communautairgvhich deals with regulation of the
guestion of protection of economic interests ofstomners.

Existing directives which deal with regulation afomomic interests of
consumers can be, in terms of the subject of sangeegulation, classi-
fied according to several criteria.

So for example, a special group of directives amectives dealing with
unfair trade practice, the second group of direstincludes those regu-
lating the questions of concluding consumer cotdraga electronic
media, the third group of directives are those legwg consumer rights
in the so-called tourist contracts, and so on.

The presented classification was performed by @Bed®mmission and
primarily for the purpose of easier overview angi@amonitoring of
the activities of the Commission in the sphereasfstimer protectioff’
However, apart from this great practical importarszeh categorization
leads to some other conclusions as well: 1)whiehtlze most important
and/or most disputable questions of consumer pioteat EU level, 2)
which are the new legal trends in the field of aomer rights protection,
and so on.

Namely, the development of the law on consumeregtmn is closely
related with the development of the market, teabgwl new techno-
logical and other achievements. In that senseelieldpment of the law
on consumer protection cannot be analyzed outbieledntext of time
and economic conditions in which the law is created

So for example, thirty or more years ago no onddchave foreseen the
importance of electronic trade and electronic bessnin trade activities
in the internal market. On the other hand, in tlegitnings of legal
regulation of consumer rights, what was new wergreats concluded
away from business premises of the trader, whiehtae subject matter
of the first directive on consumer protection, avidch are today, when
compared to directives dealing with electronic bass activities, of less
importance.

% 1n legal theory there are also some other classifins. See for example Twigg-
Flesner, op. cit. n. 16, at p. 52.; Gavela, op.cig, at p. 158.
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The latest directives of the EC Commission are $eduon new legal
guestions, new contract forms, new legal affaird arore increasingly,
on the codification of existing and ever more egiea legal material on
consumer protection. The reason is the fact tleaeitisting law on con-
sumer protection is evidently non-systematic anxeahiup).

Reasons should be found in the following:

- in the fact that the approach to harmonizationhaf law on
consumer protection was a hocone, when need arises and
without clear vision (the consequence being a sefeuncon-
nected (in terms of content) and mutually un-harzeshdirec-
tives),

- apart from that, the objective of legislative preses in the
segment of consumer protection has never beenddoms re-
gulating legal matter in order to create and foreupranational
(European) law on consumer protection. The prinwdnjgctive
of the analyzed legislative processes was priméoityised on
harmonizing the existing (and different) laws of iteer states
in order to simplify or advance trade in the insnmarket.

The result of the previously mentioned is the presguation. Theac-
guis communautairen consumer protection does not represent a logica
legal unit, but it is rather the case of numeroustually un-connected
and un-harmonized legal documents.

They are the following documents (directives):

- Directive on consumer protection regarding congracggotiated away
from business premises (85/577/EEC),

- Directive on distance contracts or so-called DistaBelling (97/7/ECH®

- Directive on unfair terms in consumer contractsaicalled Unfair Con-
tract Terms Directive (93/13/EEE),

- Directive on consumer protection in contracts o riight to use immov-
able properties on a time-share basis, so-callededhare Directive
(94/47/ECY

- Directive on consumer protection in contracts @vet organization, so-
called Package Travel Directive ( 90/314/EET),

% Directive 97/7/EC of the European Parliament ahthe Council on the protec-
tion of consumers in respect of distance contrd@87)OJ L 144/19

2% Directive 93/13/EEC on unfair terms in consumenteacts (1993DJ L 95/29

27 Directive 94/47/EC of the European Parliament ahthe Council on the protec-
tion of purchaser in respect of certain aspectsémtracts relating to the purchase
of the right to use immovable properties on a timaes basis (1994)J L 280/94
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- Directive on consumer credit, the so-called DinextP008/48/EC of the
European Parliament and of the Council of 23 ApBiD8 on credit agree-
ments for consumers and repealing Directive 87ABZ/° (replaced the
previous Consumer Credit Directive ( 87/102/EET),

- Directive on consumer protection in buying goodsl aervices on the
market, the so-called Sale of Consumer Goods asddiated Guarantees
Directive (99/44/ECF¥!

- Directive on consumer protection in indication afcps of products of-
fered to consumers, so-called Unit Price DirectB@/67/EC)*

- Directives on infringement of protected consumghts, so-called Injunc-
tion Directive ( 98/27/ECY®

- Directive on advertising financial services in diste contracts or so-
called Distance Marketing of Financial Servicesebiive (2002/65/ECY

- Directive 2005/29/EC on unfair commercial practioeconsumer con-
tracts, so-called Unfair Commercial Practice Dinee{2005/29/ECJ?°

- Directive 2000/31/EC on electronic commerce, sdedalElectronic
Commerce Directive (2000/31/EC),

- Directive 2008/122/EC on consumer protection intaets on time-share
rights (so-called Directive on protection of consumin respects of cer-
tain aspects of timeshare, long-term holiday prodwsale and exchange
contracts (2008/122/EC),

- Proposalfor a Directive on consumer rights 2008/0196 (COdd)called
Directive on consumer rights 2008/01%6.

2 Directive 90/314/EEC on package travel, packagkdégs and package tours
(1990)0JL 158/90

%9 Directive 2008/48/EC of the European Parliament afthe Council of 23 April
2008 on credit agreements for consumers and regedlouncil Directive
87/102/EEC

%0 Directive 87/102/EEC on the approximation of tae$, regulations and adminis-
trative provisions of the Member States concerréogsumer credit (1987pJ L
42/48

%1 Directive 99/44/EC on certain aspects of the séleonsumer goods and associ-
ated guarantees (1999 L 171/12

32 Directive 98/67/EC on consumer protection in theéidation of prices of product
offered to consumers

33 Directive 98/27/EC on Injunctions for the protectiof consumers interests

34 Directive 2002/65 of the European Parliament ahthe Council concerning the
distance marketing of consumer financial servie®@2)OJ L 271/16

35 Directive 2005/29/EC of 11 May 2005 concerningainfbusiness-to-consumer
commercial practices in the internal market and ratimgy Council Directive
84/450/EEC, L 149/22

% Proposal for a Directive of the European Parliansem of the Council on con-
sumers rights, COM(2008)614 final, 2008/0196
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5. De lege ferenda — European Consumer Contract LaRegulation
or something else

It is hard to foresee with certainty in which diiea the law on con-
sumer protection at EU level is going to evolvéhia near future.

It is clear that the development of the law on comsr protection has
reached a critical point, when many, even the Casion itself, are
asking the question, what next? There are diffeicds on what future
consumer protection law might or should be likeitihr of the possible
options, which shall be presented later in the, textrently have abso-
lute prevalence over the others, based on whictcounkl conclude that
it could be the future model of development of eoner protection law.
But, on the other hand, regardless of which ofgbssible options will
prevail in the future, a series of questions needbéd answered first,
which have been without a concrete answer for yeard which could,
on tge other hand, contribute to the clarificatadfrthe analyzed prob-
lem.

The first question which needs to be answeredow, &nd in what way
to improve and advance the existing EU law on cowsuprotection?
Generally one could accept the criticism that tkisteg law on con-
sumer protection lacks easy review, and thatdfftsn mutually contra-
dictory. It is regulated by means of numerous dives which are mu-
tually un-harmonized, some solutions are out-dakémvever, on the
other hand, it provides an important basis on whichbuild the future
consumer protection law. Therefore it cannot bevigd and not taken
into consideration in the context of future ledista activities. How-
ever, first it is necessary to define the issughefmode and methodol-
ogy of implementation of the required improvements.

The second question is the question of definingllégstruments of
harmonization of consumer protection law at EU le%® far the har-
monization of consumer protection law has been dpneeans of di-
rections. There is a dilemma between directivehasnonization in-
struments, or regulations or a third document. édfit documents are
mentioned, Common Frame Reference, European ConsOomdract
Law Regulation etc.

And the last, third question, is the question afleof harmonization.
Most of existing directives prescribe minimal lexel harmonization.

%7 See N. Reich, ‘A European Contract Law, or an Eht€ct Law Regulation for
Consumers’, 28ournal of Consumer Polig2005) p. 397.
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Last two directives prescribe maximal level of hamization®® This
raises a question of future trends and the cho@tevden minimal or
maximal level of harmonization.

Concerning the firstly raised question on futureed@pments of con-
sumer law, the Commission itself had a few proposal how to im-
prove current Consumeacquis

The first proposal suggests individual revisioncafrent consumer di-
rectives (so-called vertical approach). This apginaa based on quality
analysis of all existing consumer directives. Thpeeted outcome is
modernization and improvement of current Consuauogpuis Although
such revision is a step forward, compared to ctrsgnation, still this
approach is probably not the best one. Main critigoncerns the fact
that revision will have to be repeated frequentitgr( time to time) in
order to follow developments and changes in thekataBesides that,
revision of consumer directives would not solve ofehe main prob-
lems of EU Consumer law: the uneviemplementation of EU consumer
acquison EU levef®

As an alternative to this approach Commission ssiggereation of so-
called ‘horizontal instrument? It entails the following: a) a revision of
existing Consumeacquis b) its systematization and codification within
a single document. Such document might be dividetib parts: the
first part would contain general and common consuas principles;
part two would contain particular consumer consactd other material
which were so far parts of existing directives.

This approach seems quite logical, but it alsodesse shortcomings.

It might take some time before such document istied. It is always
indefinite what will be the final outcome. But dmetother side, if this
work is taken seriously, results might be good.réntrterminological
problems would be removed; problem of multiple tagan of some
legal issue would be resolved. Everything woulddmgilated within one
directive. So far, dispersed regulation of Consuaegjuiscaused seri-
ous problems to legal practitioners. They were dagith number of
directives, often regulating same issue in a difiérway. And finally,
this way, some of current consumer directives, Wi now of insig-
nificant importance or are outdated, might be exempThe final out-

%8 |bid., at p. 396-400.
% Op. cit. n. 15, at p. 8.
4% pid., at p. 8-9.
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come of such revision would be new and modern decarwhich in-
corporates all important rules on consumer praiacti

At glance, this approach again seems quite goddt lmust be admitted
that it resembles more to unification than harmainan. Thus, this
approach might face resistance of those in EU wl@pposing unifica-
tion of private law and who claim that it is outjofisdiction of EU.

The last approach, suggested by the Commissiotg ontinue har-
monization the way it has been so far. This mearsbnization via
directives when needed and as a response to detiahlconsumer law
problems. This approach seems the least possibid. & approach can
be considered as a negation of all critiques oferurprocess of har-
monization which are not insignificant or of minonportance. The
second question raised concerns the problem ofefutstruments of
harmonization. Here too, there are couples of p@ssptions. Legal
theory knows the different instruments of harmoti@@aand unification.
Some of them are of mandatory nature (ius cogehggwhe others are
soft law rules (jus dispositivudjin the EU, both types of legal instru-
ments are used in order to harmonize legal reghddember state&’
Most frequently harmonization is done by meansiiafatives which are
legally binding legal instruments, but Member stagtill have large
discretionary rights to implement directives inioaél legal order in the
‘most convenient way’ in order to comply with legahdition, other
national rules, etc. That caused a new and evigeftiem of uneven-
ness of legal rules, but it also opened discussimut need for new and
more coherent approach.

The most interesting and complex discussion is Babotcalled Euro-
pean Consumer Contract Law Regulation. Europears@oer Contract
Law Regulation would be a kind of Consumer Conttaaty Code with
validity in all Member states. This way in all EUelstiber states same
level of consumer protection will be establishedit Bhis idea about
unification of consumer law is not quite néWFor number of years

41 R. Goode, et al.Transnational Commercial LaWOxford, Oxford University
Press 2007) pp. 191-200.; A. Goldstdingovacko ugovorno pravo, nagnarodno i
komparativhoZagreb, Narodne novine 1991) pp. 60-64. See &g(C6., de Burca,
EU Law, Text, Cases and Material®xford, Oxford University Press 2003) pp.
111-116.

42 5ee Craig, de Burca: op. cit n. 41, at pp. 111-116.

43 See for example D. Staudenmayer, ‘The Place os@uer Contract Law Within
Process on European Contract La27,Journal of Consumer Polig2004) pp. 269-
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there is debate about enacting a European CivieCBdt since a num-
ber of EU countries are opposing to this ideajdkea is still far from its
realization. Therefore, some legal scholars cantke thie idea of unifi-
cation of just a consumer law. Enacting such a dmou would be a
first step, leading to a full unification of conttdaw** Right now it is
hard to predict if this idea realistic at all ortnBut anyway, it is not
quite impossible. Globalization and economic progpef EU might be
some of the arguments in favour of this idea. Stemel of consumer
protection in all EU countries would encourage stbsrder trade,
which was so far modest. On the other hand, consumeuld benefit
too.

The last, third question is partly connected togheve discussion about
instruments of harmonization. It deals with theiessf choice between
minimal versus maximal level of harmonization.sltalready mentioned
that minimal level of harmonization means definilogvest level of
consumer protection in all EU Member states. Irs ttéise Member
states must implement in national legislations ombyms which are
granting consumers minimal level of their rightsaNnal level of har-
monization, on the other hand, would result with $ame or equal level
of protection of consumers in all Member statesnimal level of har-
monization is quite problematic. This approach wlooiting lot of un-
certainty about consumer rights in different Memistates, because
some Member states might adopt only minimal lef¥etansumer pro-
tection standards while the other might adopt hideeel of consumer
protection standards. Therefore this approach nuigdgte an obstacle to
cross-border trade on internal market. Maximal ll@féharmonization,
on the other side, would guarantee a (more or Epsal level of protec-
tion of consumers in the internal market. That rhiggve some positive
impacts on cross-border trade. Consumers would ktieav in any
Member state they have the same rights as indkagircountry.

287; J. Karsten, A. Sinai, ‘The Action Plan on Eagan Contract Law, Perspectives
for the Future of European Contract Law and EC Qows law’, 26Journal of
Consumer Policy2003) pp. 159-195.; D. Kallweit, ‘Towards a Eueap Contract
Code: For a Prosperous Future of International &ra@l Victoria University of
Wellington Law Revie\{2004) p. 293.

44 See Reich, loc. cit. n. 37, at pp. 383-407.
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I1l. Main features of consumer law in Croatia
1. General remarks

Consumer law in Croatia follows EU legal conceptslutions. When
signing the Stabilization and Association Agreerffeint 2001, Croatia
acceptedEuropean legal values and European standards cuowr
protection. Since 2001, when consumer law firstabee part of Croa-
tian legislation we can see significant progreseiid of Consumer law.
Today, Croatia has modern legal framework for carexuprotection: a
Consumer Protection Department is established antlave a National
Consumer Protection Programme, €tBut still, this does not mean that
the work in field of consumer is completékthere is a need faontinu-
ous improvement of level of consumer rights. Exgreres of neighbor-
ing countries, such as Hungary, who become Membetlb before
Croatia can be valuable. Looking at the consumegrdavelopments in
neighboringcountries it is possibleeteris paribugo predict dynamics
as well as future trends in area of consumer law.

2. Legal framework on consumer law

Consumers’ rights in Croatia are incorporated inuanber of codes.
They are also Constitutional rights: Article 69tbé Croatian Constitu-
tion says that every Croatian citizen has the righta healthy life and
that anyone in Croatia is obliged within its powéwsprotect health,
nature and environment. The main code regulatintgswmer rights is
Consumer Protection Act, first enacted in 2003 Rignificant because
it is the first Croatian Code regulating consunights only. The new
Consumer Protection Act was enacted in 2007 (QffiGazette 97/07),
and is still in force. It incorporates all relevarinsumeiacquis It also
brought significant improvements in field of consmprotection. But
the Consumer Protection Act is not the only codpilleging consumers
rights in Croatia. Consumer rights are incorporatedumber of other
codes, sectoral regulations as well.

Some of them are listed below:

45 Stabilization and Association Agreement betweepuRéc of Croatia and Euro-
pean Communities was signed on Octobdt 2801.

8 In year 2009 the Ministry of Economy, Labour anatdEpreneurship published
National Consumer Protection Program for periodf2009 till 2012. The Croatian
Parliament approved it in January 2010. It is a mem document dealing with all
relevant consumer protection issues.
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- Obligation Act OG 35/05, OG 41/08,

- Consumer Credit Act, OG 75/09,

- Trade Act, OG 87/08, 96/08, 116/08,

- State Inspector's Office Act OG 116/08, OG 123/08,

- Postal Service Act OG 88/09,

- Public Utilities Management Act OG NN 36/95, 70/9728/99,
57/00, 129/00, 59/01,

- Standardization Act OG 163/03,

- Act on Technical Requirements for Products and Ganity As-
sessment OG 158/03 OG 79/07,

- Food Act OG 46/07, 155/08,

- Act on Regulation Energy Related activities OG 0470G 76/07,

- Electricity Market Act OG 177/04, 76/07, 152/08,

- Gas Market Act OG 40/07, OG 152/08, 83/09,

- Competition Act OG 79/09,

- Right on Information Act OG 172/03, €ft.

The number of rules, where every code is regulatimge segment of
consumer protection is quite problematic. It is @mimpossible to be
familiar with legal solutions and court practice ezch of those codes.
Besides that, it is realistic to assume that comparof those codes
would prove inconsistencies in legal terminologyapplication of simi-

lar legal rules, etc. Therefore we can expectith#te near future revi-
sion of existing consumer rules will be necesssirgjlar to revision that

is currently taking place in EU.

3. Institutional framework for consumer protection in Croatia

Besides establishing a legal framework for consypnetection in Croa-
tia it was also important to undertake other messunecessary for
effective exercising of consumers’ rights in pregti Until 2001 in
Croatia there was no public institution in char§eansumer protection.
Now these activities are carried out by the ConsuRmetection De-
partment, a separate body within the Ministry okBess Affairs. The
Consumer Protection Department carries out follgvantivities:

- it carries out activities related to designing amglementation

of laws and other regulations referring to consupmetection,
- it gives professional opinions on consumer protecissues,

47 References on all relevant codes on consumerstsrigihe available at:
<http://potroSac.mingorp.hr/hr/potrosac/print.plig2i2349>, (last accessed on
30.04.2010).
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- carries out activities with respect to harmonizataf national
legislation with the EU legislation in the areacohsumer pro-
tection,

- prepares reports in view of systematic informingcompetent
bodies on the level of harmonization of legislatianview of
EU accession of the Republic of Croatia,

- cooperates with competent consumer protection bddden the
EU area,

- cooperates with the courts of honour of the Croa@hamber
of Economy and the Croatian Chamber of Crafts ttleseent
of consumer disputes,

- proposes and follows up, within its competence cithr@ents of
the EU projects and programmes,

- proposes and implements the consumer policy anducoer
protection measures, including the designing of Naional
Consumer Protection Programme in cooperation with Na-
tional Consumer Council,

- follows up the realization of goals and assignmentwided by
the National Consumer Protection Programme,

- proceeds administrative and professional activitedating to
the activities of Consumer Protection Council,

- carries out analyses and prepares analytical dausnfer fol-
low op of the status in consumer protection area,

- carries out administrative and professional adadisitwith re-
spect to establishing and follow up of the ConsuRretection
Counseling Centre, etc.

And finally, it is important to mention the role oivil society institu-

tions in promoting and advancing consumers right€roatia. Citizens
associations and non-governmental organizationsnapertant factors
in promoting consumer law and policy. Their radetwo-fold: 1) to

safeguard consumers interests and to monitor gmearh measures in
the field of consumer rights, 2) to provide dirtsdal aid to consumers
in achieving their rights.

IV. Main characteristics of Hungarian consumer protection

The history of Hungarian consumer protection, likemost of the
neighboring European countries, began at the entieoPd’ century.
Like in the other countries, the reason for thie kdevelopment was the
shortage-economy. After the transition into the kabeconomy and all
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of its increments led to a phenomenon that somgsighof the market
did not gain equal positions. The weaker person tygisally the con-
sumer who is situated in the end of the commeatialn facing square-
ly the potentially stronger business entities.
In 1991 the Central Consumer Protection Agency erasited (today
known as National Consumer Protection Authorityhiaki opined the
drafts of laws and also initiated modification afss concerning the
consumer protection. Thanks to this organizatiendhdification began
and the most complex result of this process has be= Act CLV of
1997 on Consumer Protection. It contains all righftdhe consumers
such as:
- right to safety (protection of the consumer agametiucts and
services which risk his life or health),
- right to proper information (proper information product us-
age, quality, the risks of the usage),
- right to education (consumer has to know his rigintd duties
and the ways to enforce consumer rights),
- right to fast, simple and effective enforcementighits (arbitra-
tion boards)
- right to protection.
Declaring the methods of enforcement consumer gigimd the con-
sumer protection schemes by the state and locargments is further
merits of the act.
After the act became into effect, there was a widdification process
till the accession to the EU. The reason for thaswhat Hungary
vouched in the association agreement in 1991, pooagh its laws to
the ECacquis The commitment referring to the harmonizationoals
appeared in the field of consumer protection, soithplementation of
directives and codification also began in speaiahs. As the result of
this work the act of commercial advertising aciestand the law of
doorstep transactions and distance contracts awdthé law of con-
sumer contract for credit came into effect in Hupg4 The Civil Code
was modified also: the regulation on unfair termsontracts, guarantee
and warranty became more stringent. Some of theeaat government
decrees which were made or modified to protectctiresumers are the
following:

48 J. FazekasFogyasztovédelmi jogLaw on Consumer protection] (Complex
Kiado, Budapest 2007) p. 42.
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- Act XLII of 1999 on the Protection of Non-SmokerglaCertain Regula-
tions on the Consumption and Distribution of TolmPcoducts,
- Act CVIII of 2001 on Electronic Commerce and ondmhation Society
Services,
- Act CLXIV of 2005 on Trade,
- Act XVIII of 2005 on District Heating,
- Act LXXXVI of 2007 on Electric Energy,
- Act XL of 2008 on Natural Gas,
- Act XLVI of 2008 on the Food Supply Chain and og tontrol and Su-
pervision of the Food Supply Chain,
- Act XLVII of 2008 on the Prohibition of Unfair Buséss-to-Consumer
Commercial Practices,
- Act XLVIII of 2008 on the Basic Requirements and@m Restrictions
of Commercial Advertising Activities,
- Act LXXVI. of 2009 on the Beginning and Exercisin§Service Activi-
ties,
- Government Decree No. 213/1996 (XII.23.) on Tra@ejanization and
Agency Activities,
- Government Decree No. 17/1999 (II.5.) on Distanoat€cts,
- Government Decree No. 18/1999 (I1.5.) on Unfairfigin Consumer
Contracts,
- Government Decree No. 20/1999 (11.5.) on Time-si@oatracts,
- Government Decree No. 151/2003. (IX. 22.) on Guaes for Certain
Durable Goods,
- Government Decree No. 213/2008. (VIII. 29.) on Cacils Negotiated
Away From Business Premises,
- Government Decree No. 210/2009. (IX. 29.) on thadtns for Con-
ducting Trading Activities.
Of course the codification in the field of consunpgptection is not
finished yet; the legislative still has the taskeact to the requirements
of the market. After the accession to the EU, maatg, government
decrees, ministerial orders needed to be superaisédhis phenomenon
continues nowadays. Regarding the expectationsieofElJ, the Gov-
ernment devised the main lines of consumer praeatiamed ‘Con-
sumer Policy 2007-2013'. Because of this extendsibg, a so-called
3 medium-term consumer action program was also makieh speci-
fies the aims of Consumer Policy for the relevanirfyears. The aim of
the Government is to provide the fairness of theketapermanently,
and the safety of the consumers. Hence, the soii@ih of consumer
protection thus enhancing the society’'s ability $eif-defense (which
leads to conscious consumer behavior) is indisf@s8esides crea-
tion of the strongest consumer protection authesriis inevitable, be-
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cause by these organizations the state can irgenfielely if it is neces-
sary.
Conscious consumer behavior, enforcement of noemorental or-
ganizations for the protection of consumers, sati@bgue and public-
ity are components of the society’s ability forfstdfense accordance
with the action program. So raising the consumavgareness so that
they are able to make their own decisions in spitany possible vi-
cious influence and who also know every consequentéheir activity
is also indispensable. The instrument to meet ghipose is the con-
sumer education in school and also outside ofatintrease the con-
sumers’ sense of security, knowledge of their ggintd duties also their
opportunities to enforce their rights is essentidre efficient support
for non-governmental organizations is also impdrthaecause through
these organizations we can reach the proper Iévubkeadevelopment of
consumer protection. The reason for this phenoméndimat these or-
ganizations are able to enforce consumer righte reofficient because
they do not have their strict competence as theoaities so it cannot
detain them doing their tasks. This is the readofounding the Con-
sumer Advising Agencies which can take the tastmfthe authorities
like giving information or consultation on consumsieclaims?® The
Government sees important role for arbitration teawhich can be a
fast instrument of enforcing consumer rights. llso crucial to make a
dialogue between legislation and judicature. Fas teason the Con-
sumer Protection Board was founded to help comnatioic between
legislation, non-governmental organizations andcpatdire so codifica-
tion can be more effective in the field of consurpeatection. Operating
a national European Consumer Center is also negedsas organiza-
tion gives information or helps consumers who hesblem with a
product or service bought abroad. The center céndweal with cross-
border problems and does not have competence tonthadomestic
cases.
In addition, some more areas are concerned bydti@ngorogram, for
example:

- improving effectiveness of state structures

- providing solid constitution to consumer protectarthority,

- reviewing consumer protection sanctions,

4 <http://www.szmm.gov.hu/main.php?folderiD=211298cleID=40486&ctag=
articlelist&iid=1>, (last accessed on 12.06.2010)
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- publicity of consumer protection authority’s orders

- providing for the interest of sick people,

- translation of European standards,

- solider claim administration,

- enforcement of public charges,

- providing aims of consumer protection policy inatipolicies

- improving the operation of arbitration boards,

- improving the role of local governments of commigsit

- improving the role of non-governmental organizagion

- Consumer Protection Foundation Program, etc.
The medium-term consumer action program made sdmeges on
fields mentioned above. The tasks according tostteond four years
period are specified nowadays.

1. Consumer protection schemes sponsored by the alocal gov-
ernments and non-governmental organizations in Hunary

a) Government scheme for the protection of consumsrinterests

Legislation and supervision of authorities relevemtonsumer protec-
tion are divided between departments. MinistryNational Economy is
the main leader of this work. The Minister:

- draws up and presents to the Government for apptioeastrat-
egy for a consumer protection policy and shall med@om-
mendations for the organizational and institutiooahditions
for the implementation of such,

- and takes or initiates measures concerning the@fent and
protection of consumer rights.

The provisions of the strategy shall be enforcednduthe preparation
of economic policy decisions and during the ex@cuactivities being
implemented in any sector of the national econohine National Con-
sumer Protection Authority executes and monitogallegions referring
to consumer protection which is professionally colféd by Ministry

for National Economy. With this system, the tasks relating to con-
sumer protection became effective and transparahidgth this regime
wide intervention of the state can be guaranteeit \aas appropriated
by the action of the field of consumer policy. TlRational Consumer
Protection Authority has its own regional and suisat organizations:
these are the consumer protection authorities.rhek is to help en-
force consumer rights, to check the observatiothefrules and if those
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was harmed and to deal with this problem. Neves8®lthe consumer
protection authority monitors compliance with thevpsions relating to:
- goods supplied to consumers;
- to the quality, composition, packaging, conformatysessment
and conformity marking of products supplied to aoners;
- the measurement of goods offered and supplied tsuwoers,
and to the official price and the mandatory pri€such goods;
- the handling of consumer complaints;
- warranty claims and associated guarantees reladingertain
aspects of the sale of consumer goods;
- enforcing the principle of equal treatment in catioe with
the supply of products and services; and
- consumer information;
and takes action in the event of any infringement.
There are several other authorities in Hungary Wwhigve its own com-
petence related to consumer protection, for exankplegarian Compe-
tition Authority, Hungarian Financial Supervisorythority, Hungarian
National Public Health and Medical Officer Servi€gentral Agricul-
tural Office, National Transport Authority, etc.

b) Role of local governments of communities

The representative bodies of local governments pterthe formation
of independent consumer organizations and suppertactivities of
non-governmental organizations for the protectibcansumers' inter-
ests at the local level, and operate consumer giroteconsulting of-
fices, depending on consumer demand. Besides #ey the opportu-
nity to create more stringent and concrete reguigbrotecting the con-
sumers.

¢) Non-Governmental organizations for the protectia of consumers

With regard to the national intention to improvensomer behavior and
attitudes the state provides widely the rearrangenaé some state
charges to non-governmental organizations. Thag@nations has the
task of
- assisting in the enforcement of the economic isterand the
rights of consumers by conducting investigativekyarcluding
work to reveal consumer problems and evaluate ttieree-
ment of consumer rights;
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- monitoring the general contractual conditions agaphwvith re-
gard to consumers;

- representing consumers in reconciliation forumslzodies;

- initiating proceedings, investigations, actionsthe interest of
protecting the rights and interests of consumers,

- assessing legislative bills concerning consumeaitiaiing the
amendments of statutory provisions in the inteoégtrotecting
or enforcing the rights and interests of consumers;

- participating in drafting consumer protection p&gand moni-
toring the implementation of such policies;

- operating consulting offices for providing inforrwat to con-
sumers and aiding in the enforcement of consunggitsj and
an information network to advise consumers;

- organizing and carrying out consumer protectioncatian and
tutorials with a view to improving consumer behavamd atti-
tudes and their ability to make an informed deaisio

- informing the general public by the publicationtbé findings
of their activities;

- participating in the activities of internationalganizations, in
the interest of protecting the rights of consumers.

2. Enforcement of consumer rights

The enforcement of consumer rights has its ownrotfighe consumer
wants to make a complaint first it needs to be daribe store where the
product was bought. The consumer has the opporteaitodge his
complain in oral or written format. Oral complairstsall be investigated
without delay and, if possible, shall be remedidediately. The busi-
ness entity shall reply to written complaints withhirty days, unless
otherwise prescribed by legal regulation. If thesibass entity rejects
the complaint, it must provide the reasons theréldie business entity
shall inform the consumer affected in writing comieg the authority
or arbitration body, as applicable, where he ma&ak semedy. There are
organizations attached to the competent county beawf industry and
commerce, called arbitration boards, with a viewréach an extra-
judicial settlement, or failing this to adopt a & in the case to en-
force consumer rights simply and practically andemthe principle of
cost-efficiency

The competence of the arbitration board coversdiBputes between
consumers and business entities regarding thetguahid safety of
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products and services, the application of prodiadiility regulations,
the quality of services, and relating to the cosidn and performance
of contracts. One member for the acting panel isgdg¢ed by the con-
sumer requesting the procedure, and one other nidoyhihe business
entity affected by the proceedings from the lisbohrd members. The
presiding umpire of the panel of arbitrators is@pfed by the chairman
of the boardA precondition for opening arbitration board pratiegs
is that the consumer has attempted to settle the daectly with the
business entity affected. In the proceedings tlesiging umpire of the
panel shall attempt to negotiate an agreement leetives parties. In the
absence of a negotiated settlement the panel ifeddos:

- adopts a binding resolution if the request is foaadstantiated,
and the business entity affected has undertakée toound by
the decision of the arbitration board in a standdaadement of
submission - filed at the arbitration board or tember, or
contained in its commercial communication -, oristatement
filed at the time of the opening of the proceedingsat the lat-
est, before the decision is adopted, or

- makes a recommendation if the request is foundtantisted,
however, the business entity affected has refusdsketbound
by the decision of the arbitration board in a steget filed at
the time of the opening of the proceedings, omditideclare its
position concerning the decision of the arbitratipanel in
terms of submission.

The resolution or recommendation of the panel bitiators is adopted
without prejudice to the consumer’s right to hai® dlaim enforced in

the court of law. There is another way of enforcetmef consumer

rights. The consumer protection authority, non-goseental organiza-
tion for the protection of consumers' interestshar public prosecutor
may file charges against any party causing subatamrm to a wide

range of consumers by illegal activities aimedrdbecing the interests
of consumers even if the identity of the injurech&amers cannot be
established. The legal action can be filed withire gear of the occur-
rence of the infringement. The infringing party lkatisfy the claims of

the injured consumer in accordance with the reswiutThis also not

effects the right of the consumer to have his cdagmforced against the
said infringing party in accordance with the prawis of civil law.
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V. Conclusion

Consumer law is one of the most significant aredarmonization in
EU because of its impacts on creation and functprmif single Euro-
pean market. Different level of consumer rightsates lack of confi-
dence in cross-border trade in EU economic arearder to remove
those obstacles a number of regulatory and othexsumes has been
undertaken by the relevant EU institutions. A nurmiifeconsumer right
directives have been enacted in order to estabtigque or similar level
of consumers rights through the EU.

But still, despite all the efforts, consumer law Meémber states still
differs significantly. Reason for that is mainlyethule incorporated in
all EU Treaties, as well as in Lisbon Treaty, whagtables the Member
stated to establish different level of consumertgmiion rights. This
approach raises a question of the final or wantédomme of harmoniza-
tion of consumer law. If the Member states arevadid to establish dif-
ferent level of consumer protection, then, thera gquestion of purpose
or aim of harmonization. This problem is recognizsdrelevant EU
bodies. There is intensive debate about findinglation.

In this paper, we are addressing all relevant probland possible solu-
tions, as well as some other important consumeridaues. Reflections
on future trends in consumer law are also discussed

Addressing consumer law developments in EU is dfiqudar interests
for Croatia. The obligation to harmonize Croatiansumer law with
EU consumer law is undertaken by Stabilization ak&kociation
Agreement. We can see that serious efforts in orddsuilt modern
framework for consumer protection are undertakeut @espite that,
there is still a room for significant improvementgore should be done
in area of education of consumers and promotingswmers’ rights
throughout civil society institutions, as well as improving legal
framework to establish higher and better level ohsumers’ rights.
Hungarian experiences, as neighboring country, withilar level of
economic development might be very useful.

As we have seen, the system of the Hungarian cagrsprotection is
widely organized, the consumers are properly ptetebdy state and
local governments and they have modern, quick dficlemt ways to
exercise their rights. We are looking forward tatieg about the new
aims of ‘Consumer Policy 2007-2013'.
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I. Electronic administrative procedure in Hungary
1. Introduction

Electronic administration, electronic governmentohgs to the main
elements of the so called New Public ManagemenMNMPM is a
scientific systemisation of tools, goals and exgreres of real processes,
as well as completion of experiences with new ideastheories. NPM
deals with modernisation of public institutions amith new forms of
management. Its real aim is to modernise the stadeto economically
modernise the public sector. NPM is not a branchadrinistration
science or a scientific trend; it is rather a mogataiming at creating
efficient administration. The rhetoric of this ‘neadministration’ trend
— using market, client, competition and especiakprporate
management as key words — symbolises demarcatiom fold’
administrative management. Six dimensions of NPMwa highlighted
in parallel with this:
- governmental tasks should be restricted to the mgsbrtant
ones (‘lesser government’ principle),
- service and result centred organisational structure
- management processes should be ‘value producirggh(e
procedural step adds new value to the previousamkthis is
experienced by the client),
- increase of automatic (electronic) data process,
- effective political and administrative management,
- competitive elements should be applied in publatcre

" Doc.dr.sc. Boris Bakota, associate professor, Bewmt of Administrative
Sciences, Osijek, bbakota@pravos.hr

™ Dr. Adrian Fabian, PhD, senior lecturer, DepartimérAdministrative Law, Pécs,
fabiana@ajk.pte.hu

™ Prof.dr.sc. Boris Ljubanog; professor, Department of Administrative Sciences,
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1 T. Diefenbach, ‘New Public Management in PublictSe Organizations: the Dark
Sides of Manageralistic 'Enlightenment’, £ublic Administration(2009) pp. 892-
909.
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Naturally, the citizens’ satisfaction with publicrainistration is very
important. In Germany, in an internet-based pubfimion poll in 2002
(sample size: 8000), 75 percent of the inquirieswemed that more
client-friendly opening hours and shorter waitingng would be
preferable in offices. 90 percent said that intemeuld improve the
quality of public administration. According to tle@izens, registration
of residence, car-registration and tax return shde dealt with on the
internet. To the same question, entrepreneurs omedi taxation,
company affairs and procurements. However, onlypgfcent of the
respondents were wiling to pay more for the proced in
administration. The idea of the so-called electtogovernment had
already emerged in the United States in 1993. Whis perceived as the
most important tool for bringing administration séoto the citizens.
Electronic government was related to NPM, but imsaespects it was
superior to it: through the internet the citizeaswsuccessfully involved
in the opinion-formulation of sociefy.

Internet based task management can be the acoelefad process in
which the state tries to answer the challenges@iv‘times’. Internet is
accessible for everyone and it creates the poggitnl gain information
and to have a voice in the course of proceedir@s.the other hand, it
must be considered that citizens are usually riyt fwvare whether the
given state organ operates efficiently, well, ecoivally and legally.
Citizens can only evaluate whether their affaire atealt with
professionalism, whether managing the affair was$ &nd convenient
for them or rather on the contrary.

2. General rules on communications

The basic rules for electronic administrative prhoes are laid down in
Act CXL of 2004 on the General Rules of AdministratProceedings
and Services. One of the main goals of this afd iepen new ways for
faster and simpler handling of the majority of cabg putting to use
modern means of electronics and information teaigyw! The

electronic way of administrative procedure is ulyuaptional to the
client in Hungary: unless otherwise prescribedawy, Iclients and other

2\/. Boehme-Nessler, ‘Elektronic Government: Intéraed Verwaltung — Visionen,
Rechtsprobleme, PerspektivenN&ue Zeitschrift fir Verwaltungsreg001)

3 H. Reinermann, ‘Das Internet und die Verwaltungon der burokratischen zur
interaktiven Verwaltung?’, Deutsche Offentliche Verwaltugy999) pp. 20-41.
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parties to the proceeding shall not be requiredstablish contact with
the authority by way of electronic means. Additibnaunless otherwise
prescribed by law, in proceedings opened upon thguest, clients and
other parties to the proceeding shall have the tiglchange the means
of communication they have originally selected ae occasion without
any explanation, and with reasonable justificattbereafter. Where
administrative authorities are required to condintér-departmental
communications by way of electronic means or ebsitrmail, no other
means of communication may be engaged. The authshill liaise
with clients in writing, that is via the postal gee, by fax, through
documents delivered in person, via an agent fovicerof process,
through the authority’'s process server, through abeninistrator for
service of process, by way of a posted notice,yoway of electronic
means in accordance with the Act, or orally subjedhe conditions set
out in the Act.

These rules shall apply to communications betwdeants and the
authorities, and among the authorities themsel®here several
different type of communication is available, thaherity shall make a
selection under the principles of cost-effectivenmsd efficiency. At the
time of establishing contact, the authority shaiform the client
concerning the available modalities of communicatadong with its
contact information, and also regarding the pobtsibof access to
electronic information services provided by thehauty. Short text
message, electronic mail and the telephone are p#renissible means
for requesting and providing information, or fommmunicating in other
cases defined in the relevant legislation. The aiith may make
arrangements with the client in advance by telephand electronic
mail regarding the time for the execution of certprocedural steps.
Where intercommunication between the authoritiessdwt involve any
movement of documents, the authorities concernatl sbmmunicate
by electronic mail or by telephone. In a life-thesdng or potentially
devastating situation, or if so prescribed by lawy aneans of
communication between the authority and the clgatl suffice, where
the time and the means of communication shall lmerded on the
document. The provisions of communications penario clients shall
also apply to other parties to the proceeding.
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3. Electronic communication

Written correspondence shall mean in the Hungaadministrative
procedure when a client sends a document to themsiyt through the
customer port of entry; when the authority senddoaument to the
client or another authority through the centralcttmic services
network (‘central system’). Unless otherwise preddor in an act, a
government decree adopted by the Government awith@ its original
legislative competence, or by a local governmentcraek in
administrative actions of local authorities, themrt lodging a request
for the opening of proceedings shall be entitleddammunicate with the
authority by way of electronic means, except ifsthatter cannot be
applied with respect to the means of communicatidiorce. The client
shall maintain communication with the authorityatenically where it
is so prescribed by an act for the case in questiorior specific
procedural steps. The authority shall maintain coamations with the
client by way of electronic means where so requelsiethe client, and
also if the client has lodged the request by wagle€tronic means and
did not present otherwise in respect of the apblecamode of
communication. Unless otherwise prescribed by actgavernment
decree, if the client fails to acknowledge receipph document that was
sent by way of electronic means within five workitays, the authority
shall henceforward use another form of communioatith the client.

4. Information

Except where otherwise provided for in the relevagtslation, clients
shall be able to use all modalities of communicatfor requesting
information under Chapter IlI/A of the Act on the reéeal Rules of
Administrative Proceedings and Services. The aitthashall be
required to supply the information requested usimgysame means by
which the client has requested the information.thé information
pertains to any data contained in the documentheotase, and if the
client has supplied the identification data prdsemli for the given case
and that can be processed by the competent aytioorithe strength of
law in the request for information, the informatiwomay not be refused.
The authority shall not be compelled to provide finéormation
requested if the client is found to have exercisiedight for requesting
information improperly. Improper exercise of rigkhall mean, in
particular, where the authority had delivered aigiex to the client
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within five working days before the time of requegtthe information,
or if any procedural step has been implemented wlith client
participating.

5. Electronic information

The authority shall publish the public sector infiation specified in the
Freedom of Electronic Information Act by way of @®nic means. In
addition to the data specified in the Freedom @icEbnic Information
Act, the electronic information provided by thelsarity shall contain:

- the names of officers handling the various typesofficial
proceedings and the officers’ contact information,contact
information for the customer service from whom this
information can be obtained;

- the time limit prescribed in the relevant legigati for
administrative services;

- information relating to the rights of clients réhat to
procedural steps, and the obligations of clients;

- the duties and charges — including the duties amarges
payable for the proceedings of special authoritiesand
information relating to payment procedures;

- information relating to communication by way of @lenic
means, such as in particular the conditions fangisie central
system, the availability of the request and petitiorm, other
standard forms and similar means of informatiorhmetogy
required for the opening of the proceedings, imsions for
filling out and sending these forms;

- information relating to setting up a customer parentry for
the purpose of electronic communication; and

- information relating to the technical requiremefiaiselectronic
communication and on system malfunctions.

The authority shall compile statistical informatiaiating to the volume
of cases processed so as to measure its perfornaamtcefficiency,
containing the number of cases handled broken dmeording to type
and also on the aggregate, indicating the numbeasés that became
operative in the first instance, the number of saseerruled in remedy
proceedings, the number of cases that were notiuaed in due time,
showing the extra time required beyond the admmatist time limit on
a case-to-case basis, the number of claims lodgaithst the authority
for compensation, and the number of supervisoryctgars and
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disciplinary proceedings opened against the heathefauthority for
exceeding the administrative time limit. The catgigtics may also
contain other statistical information as specifieg the head of the
authority. The authority shall display the caseisias in the customer
service area as well.

The authority shall ascertain that the publishddrination is authentic,
accurate, updated and continuously available andiver the internet.
The authority may provide appointments by way et#bnic means or
by telephone for clients required to appear in @elis connection with
some official proceedings. The client may indicatethe electronic
appointment book available by way of electronic ngeghe time he
wishes to appear at the authority in connectiorh véibme official
proceedings. The authority must provide to thentli@ date of
appointment within not more than ten working daysnt the time
requested. The time of appointment may be modbtigethe authority at
least one working day in advance.

6. Regulatory Services

The authorities duly authorized by legal regulatiaay:

- provide to the clients access to the electroniorinition
provided by other authorities, and to their -eleuro
communication systems;

- present requests in the name of clients for datéoiorcopies
from authentic records, if the conditions specified legal
regulation are satisfied;

- request the issue of official instruments in thenaaf clients in
accordance with the regulations relating to thetqutmon of
personal data and special data;

- provide technical help, internet support and irgeronnection
to clients for individual administrative servicedter the client
has identified himself.

7. The Hungarian administrative procedural law and EU
requirements

European Union law continuously expands, intruttesnational law of
the Member State, and in certain fields basicallyerarites the
preceding national provisions. The reason for fhess is to ensure
legal conditions for the implementation of commouard@pean goals.
Today the conclusion can be drawn, that the expansi EU law has

44



Electronic administrative procedure in Hungary &ndatia

not stopped at the boundaries of individual braacbe law. While
previously administrative law was traditionally wied as a national area
of jurisdiction where EU law could not take a gegavble, today EU law
affects the national administrative law in sevespects. One of these
aspects is linked to administrative procedure. €hodo deal with
administration and those who work in administratidrave to get
accustomed to the fact that EU law gradually ‘iregidthe Member
States’ administrative law.

While in earlier periods, shaping Member State adsiration and
particularly defining relevant positive law was geally viewed as a
competence of the Member State’s legislature, toliaywiew definitely
has to be revised. It is perfectly obvious, that BW ‘invades’ any
branch of law, if that is required for reaching tfeals of the EU. From
the point of application of law, this means, thataalditional obligation
is imposed on public authorities: to be familiathwtihe relevant EU law
and apply it appropriately in Hungarian law, despiite fact that it is not
derived from a Hungarian legislative authority.

Act CXL of 2004 on the general rules of public adistrative
procedure and service has several references delatthe European
Union and to the EU acts. First of all, accordingtte preamble, the aim
of the act was to ‘create harmony with the requéets of operating as
an EU Member State, make the extension of inteynaticooperation
possible during the administration of official cesand make direct
cooperation with foreign authorities possible’.

In the following we are going to refer to those orant guidelines
which have to be applied if the applicable EU aitfer from Act CXL
of 2004.

- The ‘European Union binding legal act’ may contaiies
different from Act CXL of 2004 concerning legal hatity. In
this case EU law may overwrite the rules concerneggl
authority of Act CXL of 2004.

- The provisions of law concerning administrativeiats, that
are not mentioned in section 13 paragraph (1) &ndn( Act
CXL of 2004, can only differ from the provisionstbie said act
if this act explicitly allows it or if it is neceasy to implement
legal acts of the EU or international agreements.

- The legal acts of the European Union may authotrse
proceeding Hungarian and foreign authority to sign
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cooperation agreement in order to mutually prontiogr joint
implementation of official tasks.

- Transmitting personal data may take place in aeoare with
the legal acts of the European Union within thenavork of
international legal assistance.

- The authority, if otherwise provided by the legatsaof the
European Union, may refuse the fulfilment of theaeign
petition even if the petition complies with theeasilof Act CXL
of 2004.

- Foreign decision can be implemented based on ttsecéche
European Union, international agreement or reciproc

- A decision, made by a Hungarian authority, can
implemented in a foreign country based on the a€tshe
European Union, international agreement or reciproc

If one considers again that the primacy of Eurodaanis obvious with
regard to the Member State’s administrative lawvel, the rules of Act
CXL of 2004 are nothing more than tautology. EU laas primacy,
irrespective from Act CXL of 2004 during the implemation of EU
law. Therefore, it is completely irrelevant whetlogrin what relations
Act CXL of 2004 mentions the possibilities of diféat rules of EU law.
The regulation is tautological, since Act CXL of0generally says
that ‘if the directly applicable legal act of théJEor an international
contract defines a procedural rule in a case thatibject to the effect of
this act, the regulations of this act are not aaylie’.

Act CXL of 2004 unnecessarily complicates the situawith sub-rules.
For that matter, theoretically, the primacy of Eawl principle could
have been included in Act CXL of 2004. However, timy this
principle does not mean that the EU norm does nafrrime the
application of act Act CXL of 2004 or other procealdaw.

8. The most critical points of administrative procelure — from the
point of view of the EU

We shall begin with those regulations of ACKXL of 2004 that are
clearly beyond EU law or the practice of the CaafrtJustice of the
European Union, like for example the definitionctieént. According to
Act CXL of 2004, ‘client is a legal or natural persor unincorporated
body, whose right, legitimate interest or legakstas affected by the
given case, who is involved in administrative swufgon or about
whom the official register contains data, includihgg/her property,
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rights or assets’. The practice of the Court oftidasof the European
Union — especially if it concerns the direct apglitity of the EU
directives — shows the tendency that a right oitilagte interest based
on Community law substantiates client status.

The use of language can also be a sensitive aveathie judicature’s
point of view, if a citizen of the EU is involved alient. Basically,
according to Act CXL of 2004, the official languagkthe procedure is
Hungarian. If the administrative authority is nof ®lungarian
nationality, and it starts a procedure with imméglisteps in a case of a
non-Hungarian speaking client during his/her resigan Hungary, or a
non-Hungarian speaking natural person client tuonshe Hungarian
administrative authority for immediate legal aithe tauthority must
ensure that the client is not in a disadvantageosgion due to the lack
of knowledge of Hungarian language. A client withkmowledge of the
Hungarian language — besides bearing the costsaoElation and
interpretation — can request the administrativeh@uity to consider
his/her plea in his/her mother tongue or in anothediator language —
in cases that belong to neither of the above meaticases. Act CXL
of 2004 adds that rules, other than the previodshcribed section, can
be applied in administrative cases regulated byctmapulsory acts of
the EU or international agreements.

The above mentioned rules of Act CXL of 2004 do nmke the
specifications obvious for the legislator in calseré is a citizen of the
European Union among the clients. For my part is tontext we
would highlight the following:

- The procedure can proceed in Hungarian even ifizeniof the
EU, other than Hungarian, is involved.

- The authority must pay extra attention in the cakan EU
citizen, to ensure that he/she does not to facedmagvantage
as a result of not knowing the Hungarian langudgetira
attention is also necessary, if the case does neblvie
immediate actions or there is no request for imatedegal aid.

- This does not mean that the EU citizen is not etgokto have
language knowledge, or to provide an interpretetairk of
knowing Hungarian language.

- The above mentioned statements still remain redativey can
be applied if the EU norm disposes otherwise.

In general, from the Hungarian point of view, ihdae stated that when
implementing EU law, probably the most critical moiof law
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application is that the official in charge not oriyas to know the
corresponding EU law and the practice of the Eumop€ourts, but
he/she has to apply it as well. The links betwedh |8~ and the
Member State’s administrative procedural law ar¢ mtated to the
problems of competence sharing between the MemtagesS but they
are related to the practice of competences crdatedommunity law.
During the exercise of these competences thatasedoon EU law, the
administrative authority of the Member State candfiitself in a
situation, when it has to ignore the applicableama law and proceed
primarily according to EU law and practice. Thehawity must proceed
in a way, that its primary aim is not to focus oational common
interest and legitimacy but to implement Europeaniod goals
formulated as a general rule and explicitly in ¢nen EU act. As the
discussion above shows, dissolving this conflictasan easy task.

II. Electronic administrative procedure in Croatia
1. Introduction

Electronic administration is the term used to refer the public
administration that has gone through specific stftectural changes and
now applies certain aspects of information-commation technology.
This technology enables constant user-orientationd aensures
appropriate adjustment of legal and technologictiliénce and actions
taken by state administrative bodies having onky goal in mind: more
satisfying work efficiency, rational dispersion gdvernment funds and
more quality in public services. The development eléctronic
management brings public management closer to itizerts and
entrepreneurs. This process results in giving ptorapponses when
placing a demand involving public services.

Ever since Croatia has gained its independence nousattempts have
been taken in order to make public administratise mew, state-of-the-
art technology. These attempts have been desigmé@aordinated by
The Department of Informatization of Bureaucracwgislation and
Public Affairs, incorporated in the Ministry of Jlic® and
Administration [Articlel2.- Law on republic administration order
(unabridged version) (Official Gazette No. 34; Jdi7¢h 1992.)] which
at that time existed.

The first foundations of e-management have beeretiemplaced as a
result of theStrategy — Information and communication technolegy
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21% century Croatiawhich not only describes the role of information-
communication technology in the societal developinbat establishes
orientation of the Republic of Croatia towards mf@ation society as
well. The next step to be taken was the acceptahdéarge e-Croatia
2007 programmedesigned to establish and connect the systenshwhi
would enable citizens and business associates nmumoaicate with
bureaucracy and to use a series of different agjiics via internet.

To make sure that the programme would be propediypted, the
Central State Office for e-Croatia has been foundéds Office has
been given the role of the central administrativdybanswering directly
to the Prime Minister with the purpose of monitgriend evaluating the
development and acceptance of information socieligips.

Having realized some of the main goals of the ea@agprogramme by
the year 2008, constant and valid development ef itiformation
society in Croatia has been guaranteed. Followiadevelopment, the
legal framework of information society has beenirdaf, stable and
secure information-communication infrastructuratlypof bureaucracy—
HITRONet has been designed, a variety of electrseigices have been
offered, Central state portal of bureaucradyly- Administration— (the
unique place from which all the information refagi to public
administration can be accessed to) has been @dtiaand financial
support and education of civil servants has besnored.

In the period between 2008 and 20fHe importance of building a user-
orientated, available, responsible and efficieatlginistration has been
recognized by the Croatian Government.

By aiming to reform the administration in the sapsiod 2008-2011
new, simplified and modernized laws have been phasséhese laws
have been adjusted to standards and customs piatiche European
Union. The entire process of bringing about reftvas mostly improved
the quality of services offered to citizens anceoitiients.

Moreover, theStrategy of electronic administration developmenthie
period between 2009-201Ras been approved and it is now valid as the
second document of the Government Programme. Tlre pogpose of
the Strategy is to determine the frame and goathefilready existing

4 Republic of Croatia Government Programme for théng period 2008-2011,
January 1% 2008, available at <www.vlada.hr>

5 Law on general administrative procedure, OffidBaizette of Republic of Croatia,
No. 47/2009
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electronic government activities, as well as newsomhe emphasis is
however put on the user-orientated service, ralizatoon of
administrative procedures and offering modern ed@dt services to
people in order to achieve better quality of lifthe Strategy also
elaborates developmental guidelines and correspgndictivities
leading to further growth and expansion of the camication network.
The system of data and document processing is pocated in the
Strategy as well; its main task is to achieve theessary level of quality
not only for the provider but also for the user.

2. Provisions of the new Law on general administrate procedure

The new Law on general administrative procedure tnesiendous
success in the area of opening new possibilitigs using modern
information-communication  technologies  within  adisirative

proceedings. There are four fields of expertisehiah this new law can
be applied.

a) Taking particular actions within the proceedings

- Article 42(1) — request for initiating an adminsaive
proceeding can be delivered electronically if tlaetyinvolved
S0 chooses;

- Article 46(1) — there is a possibility of using a@tectronic
media so as to terminate a filed request.

b) Process of verification: Article 60(1) — ideit#tion used for
verification can be applied even if it is electr@ni
¢) Communication between a client and a legal sspr&tive:

- Article 11(1) — the duty of all legal representatyis to enable
access to their internet page to their clients;

- Article 34(3) — there is a possibility of namingdapublishing a
temporary legal representative on a legal repratigats
homepage (the same has to be published in theiabffic
newsletter);

- Article 71(3) — memorials can be electronicallyideled to a
legal representative but in the line with the atedpaw;

- Article 75 — legal representatives and their chertan
communicate electronically; memorials delivereccetically
will be considered handwritten and signed as sti@htime of
receiving a memorial is the moment when the samaarial is
marked on the electronic receiver — the legal prative is
then obligated to send a message to a client gtatie
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memorial as accepted and received; specific rulesapplied
when the memorial cannot be read from the eleatrsemder;

- Atrticle 83 — clients and other participants in freceedings can
receive electronic messages referring to the coofskegal
action; the message is considered sent and recag/edon as
the action is verified on the server;

- Article 84(3) — when the legal case is handlectedmically,
the legal representative is obligated to ensuretimelitions for
this type of representation; the files can be madkslable in
electronic form, but then the client privacy andwéy must be
taken into consideration;

- Article 94 — electronic file delivery will be en®d if requested
by the client and if there are no legal obstactesld so; the
delivery can be realised at any given time; the sags is
considered delivered when its delivery is markedhenserver;

- Article 95(2) — delivery by public announcement che
accomplished by publishing the same announcementhen
legal representative’s homepage.

d) Aquittance referring to the legal proceedingsticle 159(4) —
aquittance referring to the legal matter in questian be delivered
electronically if wanted.

The use of electronic communication service whenroanicating with
legal representatives is offered as optional toentd; legal
representatives are however in a different sitnatithere are only two
cases where the legislatobligates the legal representatives to use
electronic communication (Article 11(1) — the dubf all legal
representatives is to enable access to their itigrage to their clients;
and Article 94 — electronic file delivery will bensured if requested by
the client and if there are no legal obstaclesdosd). There are two
more cases where it is possible for legal represieas to use electronic
communication (Article 34(3) — there is a possipilof naming and
publishing a temporary legal representative on llegpresentative’s
homepage (the same has to be published in theabffiewsletter); and
Article 95(2) — delivery by public announcement danaccomplished
by publishing the same announcement on the legalesentative’s
homepage). In all other cases the legislator leave® the legal
representative and the client to decide whetheus® the means of
electronic communication or not (e.g. Article 94 electronic file
delivery will be ensured if requested by the cliand if there are no
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legal obstacles to do so; Article 159(4) — aquitareferring to the legal
matter in question can be delivered electronidéilyanted;).

I1l. Conclusion

Social changes and demands referring to efficiengyeed and
organization of bureaucracy have introduced theessity to use the
means of new information-communication technologyehable easier
and faster communication between legal represgatatand their
clients. For these purposes modifications have bmade within the
General Administrative Proceedings Law — severajsnaf electronic

communication have been introduced to the legalessmtatives and
their clients (the obligation of publishing part@u information and

forms on the internet pages; electronic commuracatimemorial,

notification and aquittance delivery). The most aripnt thing now is to
make sure the quality and dynamics of the new systare efficient and
satisfying. To fulfil all the requirements the Lastates, it is crucial to
ensure the needed computer and communication egquoiprand

infrastructure; the corresponding data base h& talso well-prepared
and properly functioning; the quality and availdpilof electronic

services has to be ensured and the clerks have farther trained and
educated to make sure that they are capable tovatipall the demands
the new information-communication technology bringsconclusion, it

is necessary to constantly pay attention to ugeegtion (both citizens
and entrepreneurs) to be able to appraise thdesftig and quality of
the changes that have been introduced within thelreav. That is the
only way to investigate the degree to which the mesthnologies have
been used by citizens, entrepreneurs and other srsmbsociety.
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The legal characteristics of the European Arrest Waant, its
implementation in Hungary, and its future implementation in
Croatia

I. Introduction

One of the most ambitious projects of cooperatioariminal matters in
the European Union is the European Arrest WarlaAv\). The EAW
aims to replace traditional extradition proceduresveen the Member
States of European Union. Traditionally, extraditirocedures involve
a ‘dialogue’ between sovereign states, and thusditibn requests are
not always free of political reasons. As we wilesthe EAW transfers
the power to issue a warrant to the judiciary, alst dissolves (even if
not totally) the rule of non-extradition of natidsaln this paper we set
out to analyze the adoption of the EAW FrameworlciBien and the
legal nature of this act; the implementation of E¥8W in Hungarian
law; and the future implementation of the EAW ino&tia, with a
special emphasis on its compatibility with the diiagonal principles
of Croatian law.

Il. The adoption and the legal nature of the Europan Arrest
Warrant

1. Justice and Home Affairs cooperation in the Eurpean Union

Cooperation in Justice and Home Affairs in the Ppaan Union (EU)
formally started with the Treaty of Maastricht (299which established
the European Union itself. The EU had a so-callddrpstructure, the
Third Pillar of which was dubbed Cooperation in tibes and Home
Affairs. The Third (and Second) pillars of the EUer& mostly
intergovernmental in nature, as opposed to theasigional character of
the First Pillar (i.e., the European Communitie$he Treaty of
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Amsterdam (1997) transferred a number of areas fta@rhird Pillar
into the First, ‘communitarising’ among others asyl policy, visa
policy and judicial cooperation in civil mattersthe Third Pillar was
thus renamed into Police and Judicial CooperatioBriminal Matters.
The Amsterdam Treaty also meant the introductiothefconcept of the
EU as an area of freedom, security and justice.eRb; when the
Lisbon Treaty entered into force (off @f December 2009), the pillar
structure was abolished, and the EU dagureandde factotaken the
place of the European Community. The former ThithPand Title IV
of the EC-Treaty were modified and merged intortbe Title V of the
Treaty on the Functioning of the European UnionEDF. The abolition
of the pillars brought about remarkable changes dmoperation in
criminal matters, as integration in these areas basome truly
supranational.

2. The circumstances of the adoption of the EAW Fraework
Decision

The EAW Framework Decision was adopted in 2002,eurttie then
Third Pillar of the EU. The political impetus faisicreation is to be
found in the Tampere Programme adopted by the Earoouncil in
1999. This political document introduced the idéanatual recognition
of judicial decisions in the EU. As an elementluét it was stated that
enhanced mutual recognition of judicial decisionsdd gudgements
would facilitate better co-operation between authes and the judicial
protection of individual rights. The European Caundentified the
principle of mutual recognition as the future castene of judicial co-
operation in both civil and criminal matters withine Union. More
specifically, concerning criminal cases, the Coupcoposed that the
formal extradition procedure should be abolishedrmgnthe Member
States regarding persons who are fleeing fromgesiter having been
finally sentenced, ‘and replaced by a simple transf such person4.’

! These areas were inserted into Title IV of the B€aty, thus establishing new
competences for the European Community.

2 The Treaty of Amsterdam also incorporated the Bge acquis into the
framework of the EU.

3 Some intergovernmental features still remain, h@reFor an analysis see V.
Mitsilegas,EU Criminal Law(Oxford, Hart Publishing 2009) pp. 41-56.

4 Tampere European Council 15 and 16 October 1999esidency Conclusions,
Section B/VI
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The Commission was asked to produce a correspompioggpsal. The
proposal for the Framework Decision was ready QAfter some
discussion (the proposal was a type B element@iCthuncil’s agenda),
and after consulting the European Parliament, wpiclduced a positive
report® the legal instrument was finally adopted on th& 8 June
2002, with the formal title Council Framework Decis on the
European Arrest Warrant and the surrender procedg®veen Member
States (2002/584/JHA).Member States were obliged to take the
necessary measures to comply with the provisionthefFramework
Decision by 31 December 2003.

3. The Legal Nature of Framework Decisions

Before the changes facilitated by the Treaty ofbbis Framework
Decisions were regulated in an Article of the Tyeat European Union.
Article 34 (b) declared that the Council, actinganimously (on the
initiative of any Member State or of the Commis$ianay adopt
Framework Decisions ‘for the purpose of approxiomaf the laws and
regulations of the Member States. Framework datssghall be binding
upon the Member States as to the result to be\aathieut shall leave to
the national authorities the choice of form andhuods. They shall not
entail direct effect.” Framework Decisions are &mito Directives
regarding structure and regulating method — theybanding as to their
result, while leaving national legislators someutatpry freedom. As
directive-like legal norms, they need to be implatad in national laws.
Framework Decisions do not necessarily result iffiach law, but in

approximated legal regulations, allowing (some) iamatl legal

characteristics and traditions to be maintainede BWU Treaty itself
proclaimed that Framework Decisions do not havectlieffect — as
opposed to Directives, which may entail verticaledi effecf This

Treaty provision has been if not overridden, butaiely presented in
new light by the Court of Justice of the Europeanod (CJEU) in the

5 COM(2001)0522 finalQJ 332 E, 27/11/2001 p. 0305-0319.

5 The Parliament was consulted under Art. 39 offtreaty on European Union (pre-
Lisbon version).

70J2002 L 190/1

8 For an analysis see P. Craig, ‘Directives: Dirgffiect, Indirect Effect and the
Construction of National Legislation’, 2Buropean Law Revieyl997) pp. 519-
538.
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Pupinocas€’ In this judgment the ECJ confirmed the applicatiétthe
so-called principle of conforming interpretationhish was originally
developed by the Court's case law regarding Comiputaw
Directives®® In Puping the Court noted that it would be difficult foreth
EU

‘to carry out its task effectively if the principlef loyal cooperation,
requiring in particular that Member States takeaglpropriate measures,
whether general or particular, to ensure fulfilmerfittheir obligations
under European Union law, were not also bindinthearea of police and
judicial cooperation in criminal matters’.

Thus, in its judgment the CJEU held that the pgleciof conforming
interpretation is also binding in relation to Framoek Decisions:
accordingly, when applying national law, the nagilorcourt must
interpret the national regulations as far as ptessib the light of the
wording and purpose of the framework decision iteorto achieve the
result which it pursues. An important constrainbmipthe principle,
however, also needs to be kept in mind: the exdéfite interpretation
of national law in the light of Framework Directsrés limited by
general principles of law, particularly those ofdé certainty and non-
retroactivity™

4. The situation of Framework Decisions following le Lisbon
Treaty

As the Pillar Structure of the EU has been abotisled the sources of
law in the EU have been (more or less) unified, aetg relating to the
Area of Freedom, Security and Justice will take fthren of Directives,
Regulations and Decisions — supranational sourédawg the use of
which was previously restricted to the area of Camity law. These

® ECJ, Case C-105/03riminal Proceedings against Maria Pupifa005] ECR I-
5285.

10 seeinter alia Case 14/83Sabine Von Colson and Elisabeth KamanrLand
Nordrhein-Westfalen [1984] ECR 01981, para 26.; Case 80/&&iminal
Proceedings agains Kolpinghuis Nijmegen B\M87] ECR 03969., para 12.; C-
106/89 Marleasing SAv. La Comercial Internacional de Alimentacion $£990]
ECR 1-04135., para 8.

1 The Court referred in particular to ‘those prifeipprevent that obligation from
leading to the criminal liability of persons whontmavene the provisions of a
framework decision from being determined or aggiedaon the basis of such a
decision alone, independently of an implementing’l€ase C-105/03, para 45.

56



The legal characteristics of the European Arrestréivi, its implementation in...

sources of law may entail direct effect, and hasmacy (supremacy)
over national law?

However, the acts which have been previously utiderThird Pillar,
have neither been abolished nor transformed auicaligt Their legal
fate is regulated by a protocol attached to thaffren the Functioning
of the European Union that lays down some tramafi@rrangements
regarding (among others) the former Third Pillartioé EU*® These
‘legacy acts’ (Common Positions, Framework Decisjo@onventions
and implementing decisions) remain in force, argrtfegal nature is
not altered, leaving them without direct effect agpremacy? Once
such an act is amended, the new rules establishéuehl_isbon Treaty
will apply, even if the matter at hand is a wordvegrd conversion.
Naturally, if such legacy acts are annulled, thay only be replaced by
the ‘new’ legal instruments provided by the modifi€reaties. In the
Stockholm Programme, the Commission was asked tumisu‘a
proposal for a timetable for the transformationimdtruments with a
new legal basis’, meaning that transformationsirgeed foreseen and
preferred by the European CourfGilThe timetable has not yet been
produced, so it is questionable whether the EAWriersiork Decision

12 Regarding direct effect, ségter alia Cases 26/6%an Gend en Lodd963] ECR
001.; 57/65Luttcike v. Hauptzollamt[1966] ECR 205.; 9/7Grad v Finanzamt
Traunstein 1970] ECR 825.41/74Van Duynv. Home Office[1974] ECR 1337.;
43/74 Defrennev Sabena[1976] ECR 547.; 152/8Marshall v. Health Authority
[1986] ECR 723. Regarding supremacy or primacyisee alia Cases 6/6€o0sta
v. ENEL [1964] ECR 585.; 11/70nternationale Handelsgesellschdft970] and
106/77Simmentha]1978] ECR 629. For some recent analysis of tilestrines see
M. Prinssen and A. SchrauweRijrect Effect — Rethinking a Classic of EC Legal
Doctrine (Europa Law Publishing 2002) and K. J. Alteéstablishing the Supremacy
of European Law: The Making of an International &of Law in EuropgéOxford,
Oxford University Press 2001).

13 Protocol (No. 36) on Transitional Provisions, &i¥ll — Transitional provisions
concerning acts adopted on the basis of Titles & \&nof the Treaty on European
Union prior to the entry into force of the Treafyldsbon.

14 The phrase ‘legacy acts’ has been borrowed froofieBsor Peers. See S. Peers,
The ‘Third Pillar acquis’ after the Treaty of Lista@nters into force, Statewatch
Analysis, 3 November 2009, available at: <http:/imstatewatch.org/analyses/86-
third-pillar-acquis-post-lisbon.pdf>, (last accesea 2010.07.20).

15 The Stockholm Programme — An open and secure Ewepving and protecting
the citizen, Conclusions of the European Coundl{1 December 2009), Section
1.2.10. This political programme outlines the fetpriorities of the EU concerning
Justice- and Home Affairs policy for the time perietween 2010-2014.
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will be transformed in the near future. (To makénds even more
complicated, there are still some Maastricht-eradTRillar instruments
currently in force'®)

The changes brought about by the Lisbon Treatyhé folicy areas
previously belonging to the Third Pillar not onlprern the legal
instruments, but also the method of decision makimdj the jurisdiction
of the Court of Justice of the European Union (C)IEtUmost cases, the
ordinary decision making procedure (co-decisionl) apply, and the
CJEU will have full jurisdiction as opposed to theeviously restricted
possibilities under Article 35 EU of the pre-Lisb@reaty on European
Union. Regarding the latter, the aforementionedqual establishes a
five-year transitional period, during which the Gaission will not be
able to initiate infringement proceedings againstitbers states on the
basis of non-compliance with the acts adopted utigeformer Titles V
and VI of the pre-Lisbon version of the Treaty oard@pean Union.
Furthermore, any other changes regarding the jatisd of the CJEU
in relation to these policy areas will also notdgplicable during the
five-year moratoriunt’

lll. The basic characteristics of the European Arrest Warrant

The European Arrest Warrant is an instrument meantreplace
traditional extradition between the Member Statiethe EU, in order to
expedite and simplify the surrender of perpetratdrserious crimes, to
facilitate the conducting a criminal prosecutionegecuting a custodial
sentence or detention order. Instead of extraditibruses the term
surrender. The basic features distinguishing th&VEfom extradition
are the following.

The EAW is a judicial decisioriThe Framework Decision tries to
eliminate the possible political influence on saders by providing that
the warrant can only be issued by a judicial autjpoSuch judicial
decisions shall be executed on the principle ofuautecognition. The
role of member states’ central authorities is lditto practical and
administrative assistance in the execution of tABVE

18 The catalogue of legal instruments available uriderThird Pillar was originally
determined by the Maastricht Treaty, but the Tredtpmsterdam has amended the
relevant provisions. For an detailed and very usaferview of all Third Pillar acts
still in force see Peers, loc. cit. n. 14, at pi23

1" protocol (No. 36) on Transitional Provisions, &1, Art. 10.
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The partial elimination of the double criminalitgquirementThe EAW
contains a list of thirty-two serious criminal affees, which, if they are
punishable in the issuing Member State by a custaéntence or a
detention order for a maximum period of at leastetyears, give rise to
surrender pursuant to a European arrest warrathtoutithe verification
of the double criminality of the ati.In any other case, the surrender
may be subject to the requirement that the off@deand constitutes an
offence under the law of the executing member siaseavell.

The partial abolition of the prohibition of surreadof own nationals
Under the EAW, own nationals of member states naycipally be
surrendered in the same way as non-nationals —canwhich is
traditionally refused under traditional extraditiprocedures?

Faster procedureAccording to the Commission, the average time of
nine months that traditional extraditions requirdie EAW takes an
average of 43 days to execute (the maximum tim# being 60 days).
In the case that the arrested person consentsstasurrender, the
procedure is even faster, the average time beimg ir®day<°

IV. Human rights guarantees and grounds for refusal

The EU legislators saw to it that fundamental sgbased guarantees be
inserted into the EAW Framework Decision. In aduiti there are a
number of mandatory and optional grounds for thieised of the
execution of a European Arrest Warrant determinetié norm itself.

18 Art. 2 para 2 EAW
19 For example in Hungary, the Act XXXVIII of 1996 oimternational Legal
Assistance in Criminal Matters proclaimed that &dition of Hungarian citizens is
only allowed if the person sought for extraditienalso a citizen of an other state
and has his permanent residence in a foreign State.regulation is still in force in
Hungary, but that does not cause conflict with abeimplementing the EAW (Act
CXXX of 2003 on Co-operation with the Member Stadéthe European Union in
Criminal Matters), as they are acts at the samel lefvthe hierarchy of norms, and
thus the later law prevails over the earlier oles posterior dergoat lege prigri
The 2003 Act could also be seenlas specialisin relation to the 1996 Act. For a
similar reasoning see K. Bard, The EAW and the Huiag Constitution, in: A.
Gorski and P. Hofmanski, edsThe European Arrest Warrant and its
Implementation in the Member States of the Europdiaion (Miinchen, C. H. Beck
2008) pp. 25-28.
20 <http:/lec.europa.eufjustice_home/fsj/criminalfadition/fsj_criminal_extradition
en.htm>
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Article 1 paragraph 3 of the Framework Decisioriestdhat it ‘shall not
have the effect of modifying the obligation to respfundamental rights
and fundamental legal principles as enshrined ticker6 of the Treaty
on European Union'. Also, section 12 of the preamfgferences the
Charter of Fundamental Rights of the EU, declathg nothing in the
Framework Decision may be interpreted as prohipitiefusal to
surrender a person for whom a EAW has been isstied {on the basis
of objective elements) there is reason to beli¢hat the warrant has
been issued for the purpose of ‘prosecuting orghing a person on the
grounds of his or her sex, race, religion, ethnigio, nationality,
language, political opinions or sexual orientation,that that person's
position may be prejudiced for any of these redsdreter on, the
preamble reiterates the principle of non-refoulemien

The Framework Decision contains a two-pronged systé refusal
regarding execution of a EAW, differentiating beémemandatory and
optional reasons for refusal. Refusal of the exenubf the EAW is
mandatory if the offence in question is covered dmgnesty in the
executing Member State; if the requested persoméas finally judged
by a Member State in respect of the same acts;f dhei person
concerned by the EAW may not, due to his or her, dge held
criminally responsible in the executing state. tfy aof these grounds
manifest, the judicial authority is obliged to m&jehe execution of the
warrant. Referring to the optional grounds, a jiadi@uthority may
decide to refuse execution of the EAW — this kstonsiderably longer,
ranging from the non-fulfilment of the double crimality in the case of
an offence other than the ones listed in the EAWataing been finally
judged by a third state in respect of the same?acts

V. ‘Constitutional’ challenges against the EAWat the EU level

As Framework Decisions need to be implementednatonal law, the
legality of such acts could be challenged bothhat rtational and the
European level. In this section we will focus otréef summary of a

21 No person should be removed, expelled or extrdditea State where there is a
serious risk that he or she would be subjectedi¢odieath penalty, torture or other
inhuman or degrading treatment or punishment. {@edt3 of the Preamble of the
EAW Framework Decision)

22 The full list of optional grounds for refusal isted in Art. 4 of the EAW
Framework Decision.
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case in which the legality of the EAW Framework Bam itself was
also questioned before the Court of Justice ofdlie

Advocaten voor de werelda Belgian non profit making organization
brought an action against the act which implemerted EAW into
Belgian law, seeking the annulment of the naticm@l The Belgian
court @Arbitragehoj in turn initiated a preliminary ruling procedusnd
asking various questions regarding the validity tbé Framework
Decision®® The organization essentially made three pleasnirig that
the Framework Decision was invalid because (1)sthigiect-matter of
the European arrest warrant ought to have beeremggited by way of
a convention and not by way of a framework decisi@ the EAW
infringes the principle of equality and non-disdniation and, finally,
that (3) it fails to satisfy the conditions of tpeinciple of legality in
criminal matters. The questions by the Belgian toarresponded with
these. Regarding our subject, the third questioofisost relevance,
thus we will limit ourselves to the examinationtlot query’*

The principle of the legality of criminal offencasd penaltiesnullum
crimen sine lege and nulla poena sine legee perhaps the most
important principles of criminal law. The questiohthe Arbitragehof
guestioned whether Advocaten voor de wereld wdg iigpointing out
that to the extent to the EAW Framework Decisiospdnses with
verification of the requirement of the double criaity of the 32
offences mentioned in it, Article 2(2) of the Framwek Decision is
contrary to the principle of legality in criminalatters.

2 Case C-303/08dvocaten voor de Were]d007] ECR 1-3633.

24 To give a very brief summary of the other answershe other two questions:
Regarding the first the Court stated that whilésitrue that the European arrest
warrant could equally have been the subject of avewation, it is within the
Council's discretion to give preference to the legastrument of the framework
decision in the case where, as here, the condigomsrning the adoption of such a
measure are satisfied. As to non-discriminationiclviwas used to criticise the
choice of the 32 categories of offences listechin Eramework Decision, the Court
held that ‘the Council was able to form the view, the basis of the principle of
mutual recognition and in the light of the high degof trust and solidarity between
the Member States, that, whether by reason of thkérent nature or by reason of
the punishment incurred of a maximum of at leastahyears, the categories of
offences in question feature among those the saress of which in terms of
adversely affecting public order and public safgtgtifies dispensing with the
verification of double criminality’. See paras 23-dnd 55-59 of the judgment.
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The Court began by stressing that the legality giple of criminal
offences and penalties was a general principleashi@unity law which
the institutions of the EU are obliged to respeaat] that the legality of
legal acts of the EU could be reviewed regardiragr tbonformity with
this fundamental principle. The challenge was thos principle
accepted.

Advocaten voor de wereld claimed that the list ®fo3fences regarding
which the traditional double criminality requirentesf extradition is
abolished, breaches the principle of legality, les dffences set out in
the list ‘are not accompanied by their legal déifomi but constitute very
vaguely defined categories of undesirable condd¢tus the guarantee
that criminal legislation must be precise, cleall aredictable allowing
each person to know, at the time when an act igwtied, whether that
act constituted an offence or not, is not met.

The Court held that the principle means among etligat legislation
must clearly define offences and the penalties whiey attract. It is
true that in the case of the list of 32 offencesjlde criminality does
not need to be verified, but only if they are pbhaisle in the issuing
Member State by a custodial sentence or a deterdider for a
maximum period of at least three years and as #ineydefined by the
law of the issuing Member State. Subsequently,hasQourt pointed
out, even if the Member States reproduce word-foremthe list of the
categories of offences for the purposes of impldgaiem, the actual
definition of those offences and the penaltiesiapple are those which
follow from the law of the issuing Member State.eTHefinition of
offences and of the penalties corresponding tac#tegories contained
in the list continue to be matters determined ey ldw of the issuing
Member State, which must respect fundamental rights fundamental
legal principles as enshrined in Article 6 EU, aodnsequently, the
principle of the legality of criminal offences apeénalties. The Court
concluded that the principle of legality regardargninal matters is thus
guaranteed, and upheld the legality of the EAW Esaork Decision.

VI. The Implementation of the European Arrest Warrant in
Hungary

International criminal cooperation in the Hungarilgal system is
regulated partly by the Criminal Code (Act No. I¥ 1078) and the
Criminal Procedure Code (Act No. XIX of 1998), parby the
International Criminal Legal Assistance Act (Act NXXXVIII of
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1996) and the Criminal cooperation with the EurapBaion countries
Act (No. CXXX of 2003)* The following shall be emphasized from
among the institutions of international criminabperation:

a) the fundamental principles of international crinhinizgal
assistance,

b) acknowledgement of extraneous judgment,

¢) surrender and recognition of the criminal procedure

d) report a crime to a foreign country,

e) procedural legal assistance,

f) extradition,

g) the European Arrest Warrant and surrender process,

h) surrender and recognition of the execution of isgmiment, as
well as

i) the provisions regarding the general rules of m&gonal
cooperation of the criminal investigation authesti

ad a) The aim of the provisions concerning inteomad criminal legal

assistance is to regulate the terms of criminalpecation with other
countries. In the course of international criminadoperation the
following essential provisions shall be taken iatzount (Sections 1-10
of Act N0.38 of 1996):

- the legal assistance shall not impair the sovetgigr the
Hungarian Republic, shall not threaten its secumdtyall not
contravene with its public ordé},

- the provisions regarding legal assistance shatgygied only
subsidiary,

- legal assistance is subjected to the condition that act
constitutes an offence and punishable both byHbtegarian
law and the law of the foreign country furthermahe legal

% E. Kirs, ‘Az eurbpai igazsagiigyi egyiiikbdés biintéjogi vetilete a
nemzetkdzi Bntettek kapcsan’ [The criminal law aspects of Eesop judicial
cooperation regarding international crimes] in ¥opera and Zs. Asztalos, eds.,
Egységesidl polgari eljarasjog Eurépaban[Unifying civil procedural law in
Europe] (Budapest, 2009) pp. 193-199.

% p. Kovacs, ‘Az EUIN-megallapodas és az alkotmésggs [The EUIN-
Agreement and constitutionality] Blagyar Jog (2008) pp. 409-413.; A. Raisz,
‘Kereszttizben az eurfpai elfogatoparancs — avagy emberi gogjalyok az
Alkotmanybiré6sag hatarozata kapcsan’ [The Europdarest Warrant in the
crossfire — human rights considerations relatintheodecision of the Constitutional
Court] 7-8Jogtudomanyi K6zlong2008) pp. 387-393.
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assistance shall not concern political crimes anes closely
connected thereto and military crifies
- bilateral or multilateral reciprocity agreements ymde
concluded regarding legal assistéfice
- in the course of legal assistance the provisiorlawfregarding

passport, visa, foreign currency and customs slealhinder the

outward journey and entry of persons, as well asstirrender

and receipt of objects.
ad b) The basic provisions concerning the validify extraneous
judgment is regulated by Sections 47-48 of Act 188. of 1996.
According to this Act the judgement of a foreigrudcshall be regarded
equal to the judgement of a Hungarian court, ifracedure was in
progress against the perpetrator abroad, and thestpnent imposed
and measure taken does not contravene the Hundariaand order.
The Budapest Metropolitan Court has the competandgurisdiction to
acknowledge the judgement of a foreign court (8acti6 of Act No. 38
of 1996).
ad c) The surrender of the criminal procedure ct®isof practical
(possible) and obligatory cases (Section 37-37/AAof No. 38 of
1996). It is practical to let an authority of anattcountry to proceed
against a foreign citizen if the accused residmgliingary is the citizen
of the country for which the procedure is goind#&surrendered or the
permanent residence (ordinary residence) of thesactis in the county
in question. In case the accused is abroad andcha@hbe subjected to
extradition it is practical as well to surrendee tiriminal prosecution if
the accused resides abroad during the proceedingsthe extradition
request of the accused can not be granted, hasdeeéned or has not
been filed yef® The procedure must be conducted by authorities of

27 N. Chronowski, ‘Nullum crimen sine lege Lisszahatan’ [Nullum crimen sine
lege after Lisbon] inPécsi Hataér Tudoméanyos Kdzlemény8k (Pécs, 2008) pp.
167-175.

2 p_ Bard, ‘A kélcsdnés bizalom elvével szembenoatiényos aggalyok az eurépai
elfogatéparancs példajan keresztll' [Constituticc@lcerns regarding the principle
of mutual trust in relation to the European Arré¥arrant] 45 Kriminolégiai
TanulmanyoK2008) pp. 175-192.

2 N. Balogh-Békesi, ‘,K6zds eurdpai alkotmanyjog”gyaszuverenitas-transzfer
esetbl-esetre. A magyar Alkotmanybirésag dontéséz EU valamint Izland és
Norvégia kozotti atadatasi eljarasrél szol6 megaltias targyaban’ [Common
European Constitutional Law or case-by-case trardffsovereignty. The decision
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another country in cases subjected to Hungariaisdjction if the

foreign citizen committed the crime in Hungary athe prosecution
thereto is renounced on the ground of an internatiotreaty

promulgated by a statue of the Hungarian Republic.

ad d) In case the procedure is conducted againstcamsed residing
abroad, and

- extradition request shall not be granted,

- extradition request has been declined,

- surrender of the criminal prosecution has not tgkaoe,

- the prosecutor has not made a motion in order tawct the
proceeding in the absence of the accused,

the lodging of complaint can be initiated by thegacutor at the Chief
Prosecutor until filing the indictment, followindnis time it can be
initiated by the court at the Minister for Publicddinistration and
Justic&’ in order to file an indictment in the country afigdiction (Act
No. 38 of 1996). If the Chief Prosecutor (Ministéor Public
Administration and Justice) files the indictmerite tinitiator must be
notified about this, by right thereof the investiga (proceedings) shall
be dismissed. This kind of dismissal shall hindher later resumption of
the criminal procedure.

ad e) The main rules of the procedural legal assigt is basically the
same both in cases of providing legal assistandeeguesting for legal
assistance (Act No0.38 of 1996). The proceduralllagaistance shall
usually consist of the followind:

- Activities concerning procedural actions (carryingut
investigation activities, searching for evidenceynducting
evidentiary procedures, implementing forced meagure

- Transportation of objects and persons (transportaicross
Hungary, dispatching documents and objects conugrni
criminal procedure).

of the Hungarian Constitutional Court regarding thgreement on surrender
procedures between the EU and Norway and Icelandpgiudomanyi Kozlény
(2008) pp. 310-315.

%0 The law uses the designation ‘Minister of Justind Police’, which was in use at
the time of the passing of the law. In the paperdhrrent designation (Minister for
Public Administration and Justice) will be used.

81 K. Karsai, ‘Magyar alkotmanyossag aintigyi jogsegélyjog Utvesiben’
[Hungarian constitutionality and international legasitance in criminal matters] 6
Magyar Jog(2008) pp. 399-408.
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- Request for data included in registers (giving linfation about
personal and other data stored in the criminal riecaf a
Hungarian citizen being prosecuted abroad).

ad f) The surrender — similarly to legal assistancean be executed in
two ways: request for surrender filed by Hunganyiled by a foreign
country to Hungary. The surrender can have threggses:

- conducting a criminal procedure,

- executing custodial sentence,

- executing detention order (taking measures invglvin
deprivation of liberty).

The positive conditions and disqualificatidhsof surrender are
illustrated in the following table:

Table 1 Positive conditions and disqualifications of surder

The conditions of surrender The disqualifications bsurrender

- criminal offence carrying &a- lapse (in either of the countries)
maximum penalty of 1 year or mor¢ /  amnesty (in either of the countries)
imprisonment, measures: more than 6 lack of private prosecution (in the
months left requesting country)
- the person requested to |pe res iudicata (in the requested
surrendered is not (not only) |acountry)

Hungarian citizen - refugee (except if it is requested py
- if the requesting country provides a secure country)
security:

- the person in question will npt
be executed by death-penalt
- it will not conduct procedurg
on account of another crimingl
offence (it will not execute
penalty depriving liberty)
- the person in question may
leave the requesting country
after the criminal procedure
has been conducted / the
punishment has been executed

ad g) Two main questions arise concerning the sder procedure
conducted on the basis of cooperation with Europdaion countries

32 p. M. Nyitrai, ‘A kiadatas intézményének Gjragokidia Eurépaban — az eurépai
elfogatoparancs eszméje és alkalmazasastatk dilemmai’ [Rethinking extradition
in Europe — the idea and the application of theopean Arrest Warrant] Magyar
Jog (2003) pp. 401-410.
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and the European Arrest Warr&tf. Act No. 130 of 2003 on criminal
cooperation with European Union Member States):
g/1) surrender from Hungary;
0/2) request for surrender from another country.
ad g/1) By right of the European Arrest Warrantsued by judicial
authority of another Member State of the Europeaioitlin order to
- conduct criminal procedure
- execution of imprisonment, as well as
- execution of detention order (taking measures Wwikgl
deprivation of liberty)
a person residing in the Hungarian Republic mayabested and
transferred in case the maximum period of the pefiat the committed
criminal offence is at least twelve months of ilspriment or detention
order, or where a final sentence has already bassep for a prison
term (detention) of at least four montfis.
The law specifies the criminal offences in whickesthe person sought
shall be surrendered on account of the EuropeagsAwWarrant without
verification of the double criminality of the act the offences are
punishable in the issuing Member State by impriseminof at least
three years. More than hundreds of these crimiri&noes are
connected mainly to organized crime, but crimesisgrthe protection
of minors, corruption, crimes against environmeptaitection etc. can
be found as well among the most vicious traditidiesbnies (murder,
robbery, fraud, extortion etc.). In other casesresuter shall be
permissible only if the alleged crime for which radition is being
sought through the European Arrest Warrant conesitian offence
under Hungarian law.
The implementation of the European Arrest Warranstne refused on
the following grounds:
- if the person sought has not reached the legaloageiminal
responsibility,
- if one of the acts underlying the European Arresiriaht is not
qualified as a felony according to the Hungariam, la

33 E. Réth, ‘Az eurdpai elfogatéparancs’ [The Eurapéarest Warrant] in E. Réth,
ed.,Magyarorszag az Eurdpai Unids csatlakozas kiuszdHéngary at the brink of
EU accession] (Miskolc, 2003) pp. 57-67.

3 A. Kenéz, ‘A megeisitett harmadik pillér. Az eurépai elfogatoparantsiThe
reinforced Third Pillar — Thoughts on the Europeanest Warrant], 3Ugyvédek
Lapja (2007) pp. 27-30.
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- if punishability or penalty has already lapsed aditg to the
Hungarian law,

- if in one of the Member States a decision has lpsmsed on
account of the act underlying the European Arresrrdnt
against a person sought, which constitutes an dbsta take
criminal proceedings against him, or on the bagisvbich
either the penalty has already been executed, oichwh
execution is in progress, or which can not be immgleted
under the law of the Member State which passedfitiad
judgement’,

- if the person sought has already been acquittedonvicted
validly of the same offence in a third Member State
condition that the penalty has been executed, oichwh
execution is in progress, or which can not be imgleted
under the law of the Member State which passedfitiad
judgement,

- if a criminal proceeding is in progress in the Hargn
Republic on the basis of the act underlying theasse of the
European Arrest Warrant against the person sought,

- if the reporting was declined, or either the inigedton or the
proceeding was dismissed by the Hungarian crimanighority
on the basis of the offence underlying the Europfamst
Warrant,

- if amnesty is granted for the criminal offence uiygeg the
European Arrest Warrant according to the Hungaid@an
furthermore the Hungarian Criminal Code shall beliag to
the committed criminal offence.

In case the European Arrest Warrant was issuedstghie same person
by two or more Member States, all of the circumségnsurrounding the
offence (if necessary after obtaining the opinidnEorojust — The
European Union’s Judicial Cooperation Unit) sha# kaken into
consideration before passing a resolution on thestipn that which

35 B. Mohécsi, ‘Az Uni6s tinligyi egylittnikodés nehézségeinek egyik példaja. A
Német Alkotmanybirésag — 2 BvR 2236/04. sz. (20@518.) — dontése az Eurdpai
Elfogaté Parancsrél sz6l6 torvéiyr[Complications regarding legal assistance in
criminal matters — Decision 2 BvR 2236/04 (18.0020 of the German
Constitutional Court regarding the Act implementthg European Arrest Warrant]
1 Collega(2006) pp. 16-19.
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European Arrest Warrant should be executed andldgitbe person

sought surrendered on the score thef®of.

In the proceeding initiated on the basis of theopean Arrest Warrant
only the Budapest Metropolitan Court shall take sneas as executive
judicial authority in a form of judge ordinary. Aappeal may lie against
its decision, which is going to be judged by thau€@f Appeal of the

capital in a form of council. The Budapest Metraaol Court hears the
case, on which the prosecutor and the counsel éfgnde must be
presented. The Budapest Metropolitan Court

- hears the person sought (regarding especially destity,
nationality and the circumstances influencing tleemts of
surrender),

- informs the person sought about the possibilitysiofiplified
surrender procedure and its legal consequences,

- in case the person sought does not wish to takeghertunity
to have a simplified surrender procedure and thartCales
that cause of refusal does not exist, it prescrihesemporary
surrender arrest of the person sought (which carbeamore
than 40 days) and forwards the decision thereofdadiately to
the Minister for Public Administration and Justwlo notifies
the judicial authority of the Member State in ortlee European
Arrest Warrant to be sent at once; after receitirgEuropean
Arrest Warrant the Budapest Metropolitan Court behe case
and if the terms of the execution and surrendeéh@fEuropean
Arrest Warrant stand, it passes a decision théfeon

If the facts and data produced by the judicial arth of the issuer
Member State are not estimated to be sufficient Biydapest
Metropolitan Court in order to pass decision rakatio the execution of
the European Arrest Warrant and surrender, it eguoast through the

% F. Giesecke, ‘Az eurépai elfogatéparancs, mintzegkozi elfogatéparancs’ [The
European Arrest Warrant as an international awastant] 1Birak Lapja(2005) pp.
74-78.; ‘Az eurfpai elfogatéparancsrol. Egy ir e magyar (gye kapcsan.
Interju Bard Petraval’ [Thoughts on the Europearesi Warrant regarding the case
of an lIrish perpetrator in Hungary — Interview wRtetra Bard] A)gyészek Lapja
(2008) pp. 37-45.

7K. Karsai,Az eurdpai elfogatéparancs és az atadasi eljjidse European Arrest
Warrant and the procedure of surrender] (Szegd@#)20. 36.
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Minister for Public Administration and Justice totpurgently at its
disposal the further necessary supplementary irdtom>®
The surrender of the person sought is managedebiNEBEK (Centre
of International Criminal Cooperation) with the ig&snce of the police.
The person sought shall be surrendered to the idigsaesponsible of
the Member State which issued the European Arremtrafit no later
than ten days counted from the day when the decigassed on the
execution of the European Arrest Warrant and sdeemntered into
effect®
The Budapest Metropolitan Court may order the seiand surrender
of certain property at the request of the judiatathority of the Member
State which issued the European Arrest Warraekafficio

- which can be used as evidential means, or

- which were obtained by the person sought in therseowf

committing the crime or in connection theréto.

Further proof shall not be obtained during the peating regarding the
execution of the European Arrest Warrant than demtification of the
person arrested and taken to the police station.
ad g/2) In case that criminal procedure must belacted against the
accused, the court shall issue immediately the fggan Arrest Warrant
in order to arrest and surrender the person sangirie of the Member

%8 p. Bard, ‘Egy jogintézmény hanyatott sorsa: adeair elfogatéparancs’ [The
hardships of a legal instrument — the European shri&arrant] 12Rendészeti
Szemlg(2008) pp. 3-26.; T. Katona, ‘Elemzés az elfogatépcsrol’ [Analysis of
the European Arrest Warrant] Béntigyi Szeml€2009) pp. 55-59.

% p. M. Nyitrai, ‘Az eurdpai elfogatéparancs intézmének jovbképe a vonatkoz6
kerethatarozat tagallami végrehajtasi megoldasaitikiében’ [The future of the
European Arrest Warrant in the light of Member &aimplementation solutions]
in M. Lévay, ed.Az Eurdpai Uniéhoz val6 csatlakozas kihivasaiiadzés és mas
deviancidk elleni fellépés teruletdChallanges of EU accession in the field of
combatting crime and other acts of deviance] (Misk®004) pp. 183-197.

40 A, Peisch, Belf6ldi elfogatéparancs, eurépai edfdgarancs, nemzetkozi
elfogatéparancs. [Arrest warrant, European Arresirfént, International Arrest
Warrant] in Orszagos Tudomanyos Diakkori Konferandillam- és jogtudomanyi
szekcid. 2007. pp. 117-126., available at:
<http://www.ajk.elte.hu/TudomanyosProfil/kiadvanyelektronikus/seminarium/X
XVII-OTDK/Peisch%20Andr%C3%A1s%20-
%20Belf%C3%B61di%20elfogat%C3%B3parancs,%20eur%C3p6io20elfogat
%C3%B3parancs,%20nemzetk%C3%B6zi%20elfogat%C3%BBpamdf>, (last
accessed on 20.07.2010).

41 BH [Court Decision] 2009. 268.
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State of the European Union. If a final judgemeaniroprisonment shall
be executed against the accused, the Europeant Aviasant shall be
issued by the judge of execution of punishment. Ebheopean Arrest
Warrant shall be forwarded to NEBEK.
The European Arrest Warrant shall be issued in thseoffence is
punishable by imprisonment or a detention ordemfanaximum period
of at least one year. If the decision on imposingrisonment or
detention order has already been passed, the Eurojeest Warrant
can be issued just in case the imprisonment onteteorder has been
imposed for a period of at least four months.
The European Arrest Warrant shall be translated it official
language or one of the official languages of thecaing Member State.
The court can require a seizure and surrenderradingroperties in the
European Arrest Warrant,

- which can be used as means of evidence, or

- which were obtained by the person sought in therseowf

committing the crime or in connection thereto.

If the court has already issued an internationasamwarrant against the
person sought, the European Arrest Warrant is gtongplace it, but
observing the original time of the issue and thdigal reference
number. In such case the court shall notify NEBHiSw the issue of
the European Arrest Warrant.
The European Arrest Warrant shall be sent to theidir for Public
Administration and Justice within three days codntgom the
notification about the arrest of the defendantriteo to forward it.
The whole length of time when the person sought kexg in prison
resulting from the execution of the European Arfé&rrant shall be
deducted from the total period of deprivation irgobgy the court.
If the judicial authority of the Member State termgdy surrender the
person sought instead of suspending the surrefigerprovisions set
forth in the agreement are obligatory for all aé tHungarian authorities.
The taking over is managed by the NEBEK with theistance of the
police.
ad h) The following six institutions regarding theurrender and
recognition of the penalties are regulated by $acti6-60 of Act No0.38
of 1996:

- recognition of the execution of imprisonment impbsky

foreign court,
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- surrender of the execution of imprisonment impdsgdoreign
court,
- recognition of the execution of measures involvegrivation
of liberty imposed by foreign court,
- surrender of the execution of measures involvedidspon of
liberty imposed by foreign court,
- recognition of the execution of confiscation of peay and
seizure,
- surrender of the execution of confiscation of propeand
seizure.
ad 1) The provisions of international cooperatioh the criminal
investigation authorities are set forth in Act Nd. of 2002. The Act is
applicable in case there are international congaativhich regulate the
forms of cooperation. Request for cooperation igllg filed (executed)
in order to prevent or elucidate criminal offencpanishable by
imprisonment, it can not be filed (executed) regwydpolitical and
military criminal offences.
The request of the criminal investigation authorigy forwarded by
NEBEK to the foreign authorities and receives thguest thereof. The
request of the foreign authority
- is forwarded immediately to the Hungarian criminal
investigation authority of jurisdiction for execoti or
- can be carried out according to provisions definetict No. 54
of 1999 on cooperation and exchange of informdfitiiiled in
the framework of European Union’s criminal inveatign
information system and International Criminal Pelic
Organization by NEBEK.
According to Section 8 of the Act the following fies of international
criminal cooperation shall be carried out:
- direct exchange of information,
- exchange of information with criminal investigatiauthority
of a Member State of the European Union,
- setting up a united group on criminal reconnaissanc
- requisition of a person cooperating with invesigatuthority,
- employment of undercover agent,
- observation across the border,
- hot pursuit,
- employment of a liaison officer,
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- secret intelligence gathering on the basis of iagonal
cooperation,
- application of Witness Protection Program on theidaf
international cooperation.
The forms of cooperation listed above may only pplied if they are
rendered possible both by the law of the HungaReapublic and by the
foreign country in question.

VII. The future implementation of the EAW in the Republic of
Croatia

1. Constitutional challenges against the EAW at theational level

As said before, as Framework Decision need to h@emented into
national law, the legalitpf such acts could be challenged both at the
national and the European level. In this sectionvilefocus on cases
which question the constitutionality of nationakil@mentation laws.

In fact, before the adoption of the Framework Decisas many as
fourteen of the then existing twenty-five Membeats§? included in
their constitutions a stipulation which prohibitédr in some manner
limited** the extradition of their citizens. Therefore it ardly
surprising that a innovative system establishedh wie EAW, which
included some rather drastic changes, such asnaealing with the
prohibition or limitation of citizen extradition dnconsequently, radical
interventions within national legal systems, remlltin few
constitutional conflicts in several Member States.

Certain Member States, such as Portugal, SlovakibSlovenia, had
chosen solutions which included constitutional admeants in order to
comply with the EAW Framework Decision provisions such
instances there had not been opportunity to questi®e implementation
laws’ constitutionality. Other Member States hadoesed their own
implementation laws. Subsequently, after the EAWank@work

42 See Z. Deen-Racsmany, ‘Lessons of the EuropeagsiAWarrant for Domestic
Implementation of the Obligation to Surrender Nadils to the International
Criminal Court’, 1Leiden Journal of International La¢2007) pp. 167-191.

43 Such citizen extradition prohibition stipulatioachbeen built in the constitutions
of: Austria, Cyprus, Czech Republic, Estonia, Ridlaltaly, Latvia, Lithuania, the
Netherlands, Germany, Poland, Portugal, SlovakibSiavenia.

4 Such solutions assuming certain exceptions tccifieen extradition prohibition
could have been found in the constitutions of HstdArt. 36.2), Italy (Art.26.1)
and Lithuania (Art. 13).
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Decision implementation three requests for natioingblementation
regulations constitutional review had been subuhitte

Chronologically, the first decision made by the i§tolConstitutional
Court™® of 27 April 2005, stated that the legal provisiarplementing
the EAW (Article 607() of the Criminal Procedural Law) and
pertaining to Polish citizens extradition is oppmbde the Constitution
prohibiting the extradition of Polish citizens tother countries.
Nevertheless, the Constitutional Court recognizeel importance of
EAW in the same decision, emphasizing that the EA&& crucial
significance for the functioning of the administoat of justice and,
primarily — as a form of cooperation between Mentbates assisting in
the fight against crime — for improving securitif’should be mentioned
that the Polish Constitutional Court postponediésision for the period
of eighteen months in order to synchronize the Goisn with the
EAW Framework Decision, which has been done.

The German experience with the implementation oanfawork
Decision was quite interesting and of significamportance to the
German legal system, as well as the EAW efficieimcyhe European
Union® The  German  Federal  Constitutional  Court
(Bundesverfassungsgeri¢hih their decision of 18 July 2005 declared
the entire German implementation law unconstitwi@nd abolished it,
on the basis of it being in contradiction to thastdutional right against
the unduly extradition (due to the fact that thgidktor failed to take
advantage of the flexibility provided by the EAWaRtework Decision,
that is, they failed to take advantage of the mmergwithin the
Framework Decision), as well as the fact that thplémentation law
breaches the access to court guarantee (due tdatle of court
controlled decision on extradition in some ca&és)The new
implementation law was enacted on thd ot August 2006.

45 Judgment of the Polish Constitutional TribunalQF05, 27 April 2005, English
Summary available at: <http://www.trybunal.gov.pidésummaries/documents/
P_1 05_GB.pdf>, (last accessed on 20.07.2010).

46 See ZPurdevi¢, ‘Europski sud pravde i legitimitet europskog uedog naloga’
[The European Court of Justice and the Legitimdayhe European Arrest Warrant]
2 Hrvatski ljetopis za kazneno pravo i prak007) p. 1024.

47 The German Federal Constitutional Court decisisulted in stay of execution
for all orders in Germany and based on the prin@paeciprocity certain countries
refused to execute German orders (for instancen$paseveral occasions).
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Likewise, The Supreme Court of Cyprus had in tloEcision of 11
November 2008 declared the extradition of the Cyprian citizens
unconstitutional, but as soon as 18 June 2006 tmestitutional
provision on the extradition of Cyprian citizensHhzeen changed on the
condition that the surrender of nationals is onlysgible for acts
committed after the accession to the @at is, since 1 May 2004).
Contrary to the previous three examples, otherttatisnal challenges
to the FrameworkDecision, namely those before the Constitutional
Courts of Ireland, Greece and Czech Republic, teduh their own
implementation legislature in accordance with tioaitution®
Particularly worth mentioning is the decision by t@zech Republic
Constitutional Court of 3 May 2008, denying a group of
representatives’ proposal for declaring the Czeuoplementation law
unconstitutionaf* This decision is interesting for two primary reaso
because it developed in detail the concept of mutual frifsand
because the decision of the Court in this caseasgd on teleological
interpretation of the constitutional provisions. My, the Czech
Constitutional Court considered thatio of the traditional extradition
and the European Arrest Warrant and has statedthleasignificant
variation between the two lies in the mutual trostdistrust relation.
According to the Court statement, while traditioeatradition had its
ratio in mutual distrust between the Member States,BA®V has its
own ratio in the high level of trust among the Member Statdsch is

48 Judgment of the Supreme Court of Cyprus no 29%2@duncil Document no
14281/05, 11 November 2005

49 See Gérski and Hofmanski, eds., op. cit. n. 19.

%0 Judgment of the Czech Constitutional Court No. W 66/04 from 3rd May
2006, available in English at:
<http://www.eurowarrant.net/documents/cms_eaw_id86Decision%20Czech%?2
OConstitutional%20Court-001_EZR-66-06-ENG.doc>, sf(la accessed on
20.07.2010).

51 The ground arguments of the representatives veéaged to incompatibility of the
implementation law and Art. 14(4) with the Czecmétitution ( according to which
‘[n]o citizen may be forced to leave his or her w©oy) and the insufficient
explanation of the partial elimination of the dailotiminality requirement.

52 M. Fichera, ‘The European Arrest Warrant and theefeign State: A Marriage of
Convenience?’, 1European Law Journal (2009) p. 83., available at:
<http://lwww3.interscience.wiley.com/cgi-bin/fullték21590091/PDFSTART>, last
accessed on 20.07.2010).
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the reflection of the contemporary period high mobility of European
people across the EU and increasing inter-statepesation’ >

2. The relevant situation in the Republic of Croata

The preparation of the Republic of Croatia for thembership in the
EU implies modifications of the entire economy, @ustration and
legal system. With that purpose in mind, Croatia, Hke any other
candidate state presently, had to go through aminggcomplicated
process of approximation of legislation with #equis communautaire
Negotiations for the Accession of the Republic oba&lia to the EU in
the Area of Justice, including Chapter Zdustice, Freedom and
Security), are under the jurisdiction of thdinistry of Justice.
Summarized, the dynamics of the negotiation in @&wa@4* are
formulated as follows: during January and Febru@&906 the
explanatory and bilaterakcreening were held. In July 2006 the
benchmark for the opening the chapter was officiadiceived and on
November 2006 Action Plan for integrated border ag@ment was
adopted and revised in December 2007. The benchweaskvalidated
by the EU in April 2008 and in the same month Ceogresented its
negotiating position to the EU. The relevant chaptas formally
opened on 2 October 2009 and the common positicgheoEU for this
chapter contains six closing benchmarks. The fD&ift Report on
fulfilling the obligations under Chapter 24 is cdetpd Furthermore,
judicial cooperation in criminal matters betweea Bepublic of Croatia
and other countries currently is based on the convaeatiapproach to
judicial cooperation — which means that principalhe concept of
mutual recognition is not legally recognized andegted. Croatia is a
party to the 1959 Council of Europe Convention omtdél Legal
Assistance in Criminal Mattetsand to its 1978 Protocol on Mutual

53 bid., at p. 84.

54 See Negotiations for the Accession of the ReputifiCroatia to the EU in the
Area of Justice — State of Play for Chapters 23 &# available at:
<http://www.oefz.at/cms/index.php?option=com_docé&task=doc_view&gid=26
8>.

% The European Convention on Mutual Assistance inmi@al Matters
Confirmation Act from the 2D of April 1959, and Additional Protocol to the
European Convention on Mutual Assistance in CriinMatters from the 17 of
March 1978, National Gazette — International Agreets, No. 4/1999
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Assistance in Criminal Matterén addition, Croatia has signed but not
ratified the 2001 Second Additional Protocol to @@nvention.

a) Extradition in the Republic of Croatia

The issue of extradition in the Republic of Croasaegulated by the
Act of 2004 on Mutualegal Assistance in Criminal MattetsApart
from this Act, extradition in Croatia is based concluded international
conventions and bilateral treati€roatia has ratified the 1957 European
Convention of Extraditior’ as well as the 197Additional Protocol to
the European Convention on Extradifiband 1978 Seconddditional
Protocol to the European Convention on Extraditfoince certain
issues related to extradition are regulated noy dryl the European
Convention of Extradition and its Protocols but the European
Convention of 1977 on the Suppression of Terroasmvell, it is worth
mentioning that Croatia is also a party to the aahventiort? It is
worth noting that, in accordance with Article 14i0tlwe Constitution of
the Republic of Croati& the international conventions made and
validated under the Constitution, and which areidvgbresently,
constitute a part of the internal legal systemhef Republic of Croatia
and are legally above the law. Furthermore, thevipians of the said
conventions may be amended or terminated only dotpto conditions
and manners determined by the same or in accordgititehe general

56 The International Legal Assistance in Criminal Meg Act, National Gazette No.
178/2004

5" The European Extradition Convention Confirmatioot,ANational Gazette —
International Agreements, No. 14/1994. The Conweenis valid in the Republic of
Croatia from the 25 of April 1995.

%8 The Additional Protocol to the European ConventiorExtradition Confirmation
Act from the 18 of October 1975, National Gazette — Internatiogleements,
No. 14/1994. The Additional Protocol is valid inetRRepublic of Croatia from the
25" of April 1995.

% The Second Additional Protocol to the European v@ation on Extradition
Confirmation Act from the 1% of March 1978, National Gazette — International
Agreements, No. 14/1994. The Second Additional dealtis valid in the Republic
of Croatia from the 25of April 1995.

0 The European Convention on the Suppression ofofism Confirmation Act,
National Gazette — International Agreements, No/2Q@2 In the Republic of
Croatia the Convention is valid from the™6f April 2003.

51 The Constitution of the Republic of Croatia, Natib Gazette, No. 41/2001 —
revised text and 55/2002 — amendment
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regulations of the international law. Since the Att2004 on Mutual
Legal Assistance in Criminal Matters is based aditional extradition
system and the Framework Decision is a constituénthe mutual
acquis communautairéhe Republic of Croatia is faced with the task of
Framework Decision implementation into nationaliségure; a task
firmly implicit of certain significant interventiamand modifications in
the national legislature, including ConstitutioAmhendments.

b) Article 9(2) of the Constitution of the Republicof Croatia

All Member States of the EU from the 2004-7 enlangat rounds, apart
from Cyprus, have amended their Constitutions Ileefand/or after
becoming a member of the Union, the only differebe@ng the varied
extent of constitutional changes depending on datishal legal
system of individual statéd. One of the reasons for Croatia’s
Constitutional Amendment of 16 June 2010 relatesh® efficient
implementation of the European Arrest Warrant. Thealid
Constitutional provision of Article 9(2) prohibite@roatian citizens
extradition to other states and as such it reptedem legal barrier for
the efficient EAW implementation from the date Giaabecomes a
member of the Union, i.e., for the approximationtlod entire Croatian
legislature with the EAW Framework Decision, whistalso one of the
conditions for closing the Chapter 24 of the negjains.

On the basis of the Constitutional Amendment vdtedhe Croatian
Parliament on 16 June 2010, an amendment to ARigaragraph 2 of
the Constitution has been made, according to wihieh tentative
prohibition of extradition is enforced as a natiitgadeterminant.
However, a constitutional legal basis for EAW piwoe, i. e., for
adequate law regulating the issue in detail, ham ssuret® Apart

2 According to some studies, major constitutionaleadments occurred in
Bulgaria, Czech Republic, Slovakia, Slovenia andnBoia, while somewhat lesser
occurred in Hungary and Poland, whereas the catistis of Baltic States and
Malta saw the least change. Cf.. The Proposal & #mendments to the
Constitution of the Republic of Croatia, availabte<http://www.cpi.hr>.

53 Art. 9 para 2 of the Constitution presently stats] citizen of the Republic of

Croatia cannot be exiled from the Republic of Geyator can they be deprived of
their citizenship or extradited to any other staigh the exception of the execution
of an order in accordance with international agreetor the European Union
acquis communautaire’. The Amendment to the Cangit of the Republic of

Croatia, National Gazette No. 76/2010
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from enabling the implementation of the EAW fromo@lia’s entering
the EU, the Constitutional Amendment also enablesatizn citizens’
extradition to the legislative bodies of other etatts based on the
international convention with any other state. sy, a foundation for
two parallel extradition systems has been cre¥tede dealing with the
relations between the Member States of the EUI(dlreg Croatia once
it becomes one of the Member States of the Unamd)regulated by the
implementation law, and the other dealing with tietes of Croatia and
non-Member States and regulated by internationaveations on issue
of extradition as well as national legislatureetation to extradition.

¢) EAW Framework Decision implementation

Framework Decision is not implemented directly e tterritory of
Member States, meaning that the Member Stateschadfbrce certain
provisions in their national legislatures in ordier validate their
obligations under the Framework Decision. From #risues that, after
the Constitutional Amendment that created the légais for the EAW
implementation as one of the two conditions foiseig of Chapter 24,
the Republic of Croatia, its legislatoHrvatski saboy is faced with
fulfilment of another task, the task of EAW FranmmWw Decision
implementation into national legislature. The otlvendition implies
voting a Judicial Cooperation in Criminal Matterghwthe EU Member
States Act, which could not have been put into @doce until the
Constitution had been amended. The aforementiorgdsAalready in
the parliamentary proceddfeand it will contain the provisions of the
following EU legal instruments: the European Arr@garrantand the
surrender procedures between Member States; Eurapdars freezing
property or evidence; the principle of mutual reatign to financial
penalties, confiscation orders and principle of umutrecognition to
judgments in criminal matters imposing custodiaiterces or measures
involving deprivation of liberty for the purpose thfeir enforcement in
the European Union; the principle of mutual rectignito judgments
and probation decisions with a view to a supemisa probation
measures and alternative sanctions; the Europddenee warrant for

% See Z. Bud, ‘Europski uhidbeni nalog’ [The European Arrest vdat], 1
Hrvatski ljetopis za kazneno pravo i prak2007) p. 264.

% Full European Union Membership Negotiations ClesLegislative Activity Plan
of the Republic of Croatia, National Gazette No/280.0
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the purpose of obtaining objects, documents ané dat use in
proceedings in criminal matters; the enhancementhef procedural
rights of persons and fostering the applicatiothefprinciple of mutual
recognition to decisions rendered in the absencethef persons
concerned at the trialn conclusion, one may point out the manner in
which the Croatian legislature will entirely be apximated with the
EAW Framework Decision by the amendment to Artlpar. 2 of the
Constitution of the Republic of Croatia and theciog of the Judicial
Cooperation in Criminal Matters with the EU MemlStates Act.

VIII. Concluding remarks

The European Arrest Warrant is one of the most ebastruments in
the field of European judicial cooperation. Evegheiyears after its
adoption not all problems regarding the warrantnmsesolved. The
London-based NGO, Fair Trials International hasitdued a campaign
called ‘Justice in Europe’, aiming to spotlight somalleged
predicaments connected to the EAW. In a recent mshort® to the
European Union Justice and Home Affairs Council kKifgg Group,
they claim that in a lot of cases, people are beamg to serve sentences
in other Member States after unfair trials, projporlity is not taken
into account properly (i.e., extraditions are tgkplace in connection
with very minor offences) and legal representatanthe extradited
person is sometimes problematic. According to Feals International,
checks should be implemented to ensure that EAWSsoaly issued
when proportionate to the offence and the inteoégtistice. Also, the
EU should introduce common rules regarding legdl iai relation to
criminal proceedings, especially proceedings mgato EAWS, and the
system for removing EAW alerts from the Schengeforination
System should be just as efficient and reliabléhassystem for issuing
such alerts. The system for the removal of EAWtslshould too be
made more accessible to individuals.

In its annual report for 2009, Eurojust has alsentdied a number of
problems regarding the EAW, most of which overlaghvthe findings

% Fair Trials International: The European Arrest Ysat: Problems and
Recommendations for Reform, Submission to the EranpgJnion Justice and Home
Affairs  Council Working Group, 31 July 2009, avhle at:

<http://www.fairtrials.net/images/uploads/Submissic? 0to%20EU%200n%20EA

W.pdf>, (last accessed on 20.07.2010).
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of Fair Trials International, but some further cercs were also noted,
for example the differences in the legal system#/efnber States (in
particular between common law and civil law systgrabng with some
more technical problems (missing information inuss EAWs and
requests to supply additional information causinglags in many
proceedings, problems of translation, inéparticwah respect to crime
descriptions and factual circumstances, &fc.).

Taking into account such concerns could prove usefiuture Member
States of the European Union, such as Croatiagwiiéparing for the
implementation of the EAW into their national leggktem.

However, most of the problems mentioned need taduressed at the
European Union level, and the process of adoptiegnecessary legal
instruments regarding defence rights is alreadyerway. The Council
has adopted a ‘Roadmap’ for strengthening procédtghts of
suspected or accused persons in criminal procegdifgking a step-
by-step approach, the Council document calls far #uoption of
measures regarding the right to translation arefpnétation; the right to
information on rights and information about the rgjas; the right to
legal advice and legal aid; the right to commundizatwith relatives,
employers and consular authorities; measures coingerpre-trial
detention and regarding special safeguards forestisg or accused
persons who are vulnerable.

The first measure envisioned in the Roadmap is neaipletion: the
Directive of the European Parliament and of ther@dwon the rights to
interpretation and to translation in criminal predmgs, laying down
common minimum standards to be applied in the di@flinterpretation
and translation regarding criminal proceedings,hwd view to
enhancing mutual trust among Member States, wagtedan first
reading by the European Parliam&Other initiatives for measures

5 Eurojust Annual Report 2009, p. 32-34, availableat:

<http://www.eurojust.europa.eu/press_releases/anramrts/2009/Annual_Report
_2009_EN.pdf>, (last accessed on 20.07.2010).

% Resolution of the Council of 30 November 2009 dRaadmap for strengthening
procedural rights of suspected or accused persoasminal proceeding€J 2009

C 295. p. 1.

% The European Parliament has adopted the by 638 vot21, with 19 abstentions,
a legislative resolution on the draft directive. the& amendments adopted by the
Parliament are a result of a compromise reachesldeet itself and the Council, the
Council will most likely approve the Parliament'sgition, successfully concluding

81



Anita Blagojevé — Csongor Herke Agoston Mohay

foreseen by the Roadmap are already in the pipelviele some

legislative proposals are yet to be formulatedhgy@ommission. Future
research will have to examine whether these newal iegtruments can
indeed solve the problems encountered in relatbdhé EAW. Whether
the adoption of instruments regarding such semsithatters will be

unproblematic, is, however, another compelling tjaes

the ordinary legislative procedure. (For detailstioa legislative process regarding
the Directive in question see

<http://lwww.europarl.europa.eu/oeil/file.jsp?id=0882>, (last accessed on
20.07.2010).
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M odes of perpetration and complicity in Hungarian and Croatian
criminal law

I. Introduction

Provisions of the special part of criminal code algu regulate
punishable behavior of individuals and in suchsedhe legislator starts
out from the assumption that a perpetrator is gotee one who
personally fulfills the statutory facts of criminaffense. However, as in
many allowed activities a person does not act aliris also true that
often more persons appear in committing criminérdes, particularly
when it comes to organized crime. Thus, within freamework of
criminal law, an emerging issue is how one shopjoreach at the level
of legislation the phenomenon of participation obren persons in
committing a criminal offense or participation inider terms.
Participation in wider terms implies that criminattivities are in a
causal relation to the committed criminal offenesuch a relation is
missing, then it is about independent criminal des which are in
certain relation to other committed or imaginecenffe, but they are not
encompassed by the notion of participation in widerms (e.g.,
concealing, assistance to the perpetrator follovilmey perpetration of
criminal offense, failure to report the preparation committal of a
criminal offense). The first possibility to solveet problem of regulating
a participation in wider terms starts from the agtee understanding of
perpetration, according to which all causal conttitms in committing
an offense are considered equally important, indéget in their true
meaning in the entire action happening. All tho$®wave in any way
causally contributed to committing an offense arensidered
perpetrators and all of them are generally subjecthe same penal
frame, while differences in individual contribut®rbecome apparent
only when it comes to sentencing. That is a manisibdel which leads
to the notion of unique perpetrator. The other jbdssapproach to the
legal determination of participation in wider ternss based on the

" Prof.dr.sc. Igor Bojasi professor, Department of Criminal Law Sciences;uifty
of Law in Osijek, ibojanic@pravos.hr

™ Piroska Rdzsa, PhD student, University of PécsulBaof Law, Department of
Criminal Law, rozsa@ajk.pte.hu
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restrictive understanding of perpetration accorditg which a
perpetrator is the only one who personally parditdp in committing a
criminal offense. Such a restrictive understandiofy perpetration
represents a basis for a dualistic or perpetratooraplice model in
which all persons who are participating in commgta criminal offense
are divided as perpetrators (direct perpetratadirect perpetrators and
co-perpetrators) and accomplices (instigators addr& or abettors).
The accessoriness of complicity or participationnarrower terms is
characteristic for this model, i.e. the punishmahinstigator and aider
or abettor depends on something that must be dgrieebperpetrator.
Clear differentiation between the perpetrators amtomplices or
between perpetration and complicity reflects ugangentencing since a
milder sentence (mitigation of punishment, obliggtor optional) is
usually prescribed to accomplices (especially gidar abettors). The
problem of differentiation between perpetration amamplicity is a
fundamental and at the same time the most consiafessue within a
dualistic system. The primary issue here is theonobf perpetrator.
Only when the boundaries of perpetration are gleddtermined, can
one approach the issue of complicity. The notionpefpetrator is a
prime issue also when the complicity accessorirsessnsidered.

From the provisions of the general part (ArticleS-211) of the
Hungarian criminal code (hereafter; HCC), one camctude that
Hungarian criminal law tends towards the monistadel of regulating
participation in wider terms. Namely, according ttee mentioned
provisions, under the notion of perpetrator we emcompass direct
perpetrators, indirect perpetrators, co-perpetsaiastigators and aiders
or abettors. For all of them the same punishmeaindr is applied.
However, there are also some features of the digafimdel, since for
aiders and abettors a mitigation of punishment assible and the
criminal law theory emphasized a principle of asocesess of
complicity. The HCC follows the objective attitudthe perpetrator
fulfills statutory facts of a criminal offense, Wdian accomplice does
not. The problems of participation in wider terme gery important for
Hungarian criminal law. Nevertheless, the Hungarigpecialized
literature is fairly poor in this domain. Thankslgtvdn Losonczy there
is a great monograph dating from the 1960s. Howesiace then only
longer-shorter scholarly articles have been writBafore starting to
analyze the provisions of HCC closely, it is wotth give a short
historic review. For the first time in HungarianmMahe bill of 1795
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draws a distinction between perpetrators and actossp The well-
known Act of 1843, hallmarked by Ferenc Deak, Heesady contained
detailed regulations with reference to instigated aider or abettor. The
Code V of 1878 about felony and delict, what isstdered as the most
important work in Hungarian criminal legislationdais called Codex
Csemegi after its editor, includes specified pogiaelevant to the
perpetrator.

As for participation in wider terms, from the prsigns of the general
part (Articles 35-37) of the Croatian criminal cadhereafter: CCC) it is
clear that Croatian criminal law accepts the dtialismiodel. However,
distinction between perpetrators and accomplicawdse in a special
way. Article 35 of the CCC under the title The Sin@erpetrator and
Accomplices reads:

‘(1) The single perpetrator is a person who commitsiminal offense by
his own act or omission or through another pergdnAccomplices are:
the co-perpetrators, the instigator and the aideralgettor. (3) Co-
perpetrators of a criminal offense are two or mpeesons who, on the
basis of a joint decision, commit a criminal offeria such a way that
each of them participates in the perpetration or,some other way,
substantially contributes to the perpetration afiminal offense. (4) The
instigator and aider or abettor are accomplices, whthout control over
the perpetration of a criminal offense, contribtdeits perpetration by
instigation or by aiding and abetting.’

The cited article makes it obvious first of all thihe use of the term
single perpetrator is completely inadequate forirgud perpetration
(perpetration by means) since this legal figurethmy nature of things
includes patrticipation of at least two personsnfdirect perpetrator and
a means by which a person from the backgroundzesakis criminal
goals). Furthermore, the scope of accomplices wewsacily includes
co-perpetrators who by the traditional comprehangib the dualistic
model are always considered perpetrators. Quaktatilifference
between co-perpetrators and accomplices (instigatod aider or
abettor) is obvious from paragraph 4 in which resitimstigator or aider
or abettor has power (control) over the criminden$e, from which
argumentum a contrarios derived that co-perpetrators do have that
power. A significant contribution to perpetratiohooiminal offense in a
different way in legal definition of co-perpetradorefers to acts of co-
perpetrators out of constitutive elements of crahioffense and they
must be differentiated from mere aiding and abegttects. The
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mentioned disadvantages can easily be elimindéddge ferendaas for
the perpetration the term ‘single’ should be deledad co-perpetrators
excluded from the term of accomplice¥he doctrine of control over
the criminal offense which has been taken over f@amman criminal
law theory enables clear signification between regifkey) roles in the
perpetration of offences. The dualistic concept pafrticipation is
characterized by accessorial liability of aidersd aabettors and
instigators. To become liable as accomplice theetemtor needs to
enter the punishable stage of criminal offense @mmit an unlawful
act (so called limited accessoryship).

[1. Perpetration

As mentioned before, the notion of perpetrator imghrian criminal
law is a summarizing denomination for the offendéio participates in
a criminal offense in some form. However, the pggier is punishable
if and only if the condition to become a subjechjeh condition is the
legal responsibility is attained. The legal respifity is a kind of
physical —psychical status of the human, on thergis of that we are
able to make social-moral assessment about ouraalsin conformity
with this assessment to behave properyparty in crime is a natural
person, since the culpability can be defined onlyerms of a natural
person, like a psychical relation between the gespm and its act, as
well as a criminal conduct whose meaning is anvigtor omission
displayed by human. Further in the text on pergietrawhen it comes
to perpetration in Hungarian and Croatian crimifel, the term
perpetrator will be used in narrower sense whicbompasses direct
perpetrator, indirect perpetrator and co-perpeatrato

According to a traditional understanding of duaisimodel of
participation of more persons in the committingaafriminal offense, a
perpetrator is a person who personally, througlerogierson or jointly
with other persons, commits a criminal offense. Niditthis model,
many theories about perpetration have been creatédh are generally
divided into objective, subjective and mixed. Craatcriminal law, as
mentioned before, is accepting a theory of corux@r the commission

1 P. NovoselecOp¢i dio kaznenog prav§General part of criminal law] (Zagreb,
Pravni fakultet SvetiliSta u Zagrebu 2009) pp. 330-331.

2 ). Foldvéari,Magyar biintefjog. Altalanos résfHungarian criminal law general
part] (Budapest, Osiris Kiad6 2003) p. 116.
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of criminal offense as a mixed theory about thepetation. That
theory, on the subjective side, seeks a controNiily of perpetrator,
while on the objective side it seeks a perpetratoontribution to the
offense of a certain weight. The perpetrator i®@tral figure or a key
person in an event which is regarded as a commissfocriminal
offense. According to the prevailing opinion, whigbcepts standpoints
from German criminal law theory, the control ovke tcommission of
criminal offense as a criterion for differentiatibgtween perpetration
and complicity is not a universal one and it is leggponly for those
criminal offenses where the control over the corsiors of criminal
offense is possible and those are intentional oamioffenses
committed. Control over the commission of crimin#fense is evident
through various ways, depending upon particulaeapmnce of forms of
perpetration: when it comes to direct perpetratios a control over an
act, the indirect perpetration as a control overdther's will, and by co-
perpetration as a functional control over a crirhoféense. Control over
the commission of criminal offense cannot be dsihot a dominant
criterion of perpetration in cases délicta propria,criminal offenses
committed by omission, self-committed criminal offes and negligent
criminal offenses. In case of these offenses, dacbesterion of
perpetration is a special feature of perpetratdsreach of duty whose
purpose is to prevent consequences of a crimin@nsé, personal
fulfillment of statutory facts of a criminal offe@sand a breach of
required attentiof.

1. Direct perpetration

Within perpetration, the most typically appearirgni is the direct
perpetrator who realizes the statutory facts ofimioal offense. The
HCC prescribes that a perpetrator is a person whoaby commits a
criminal act (Article 20 paragraph 1 of the HCC)ccarding to the
Hungarian criminal law theory, the direct perpetratxecutes a crime
with his own activity and his own mental and psgchiower
independently and alone, leaving out any other grerdNaturally,
devices can be employed. The direct perpetratomost criminal
offenses is the person who is defined by the statudefinition of a

% 1. Bojank, Podiniteljstvo kao vlast nad djelofiPerpetration as control over an act]
(Zagreb, Hrvatsko udruzenje za kaznene znanostiksp, Ministarstvo unutarnjih
poslova Republike Hrvatske 2003) p. 26.
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particular offense, but special subjects like ddlicperson, young
person, a woman in case of abortion can also leetdierpetratorSAll
criminal offenses have a direct perpetrator, sonftbe standpoint of
culpability they can be intended and negligentsTikireally important,
because we can not talk about complicity in terfng negligent act. In
accordance with the law the perpetrator is theqmevgho carries out a
statutory facts of a criminal offense or its atténmdependently or
indirectly. A negligent criminal offense can onlg Bccomplished by an
independent perpetrator.

According to the CCC, a direct perpetrator is asperwho by his own
commission or omission commits a criminal offeng&rti¢le 35
paragraph 1 of the CCC). As far as the applicatibtheory of control
over the commission of a criminal offense is conedr direct
perpetration is the least controversial. In suaimfof perpetration, the
control over the commission of a criminal offensagioates from the
personal fulfillment of the statutory facts of cnmal offense and in that
case a perpetrator has the control over an agoRarfulfillment of the
statutory facts of criminal offense is always thegetration and it can
neither be influenced by a direction of will orentst for committing a
criminal offense nor by a circumstance that a difgerpetrator was
acting under coercion. In the former case, cordx@r the commission
by the indirect perpetrator does not exclude tharobover an act of
direct perpetrator.

2. Indirect perpetration

Concerning indirect perpetration in Hungarian cniatilaw, one should
emphasize that the definition of indirect perpetraivas created by
Stubel in the 19th century. The issue has alrea@ynta matter in the
19th century, but the jurisprudence has not deit Mvintensively. The

jurists have hardly gone into this topic previoushihey have rather
examined it as an act of instigation. The statutegulation regarding
this perpetration form, verging on the independeffender and

instigator, occurred only in 2009, the practiceehaveated and applied
this kind of formation. Indirect perpetrator meathe person who
instigates the commission of a premeditated crimaw by using a

*|. Losonczy,Tettesség és részesség a bijugtrendszerébefPerpetration and
comlicity in the system of criminal law] (Budapedngi és Kdzgazdaséagi Kiadd
1966) p. 115.
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person who cannot be prosecuted. In this casentlieect perpetrator is
independently responsible, while the direct pegietr becomes
exploited. If the direct perpetrator could be ahll® account for the
criminal offense, then the indirect perpetrator {dobe the instigator.
However, the indirect perpetrator cannot serveraaaomplice, since
the act of the direct perpetrator is not a crimee HCC (Article 20
paragraph 2) determines that the exploited personanly be a non-
punishable person in consequence of child-agenitys&oercion, threat
or mistake. These are grounds for the preclusiopuoishability. The
case of child-age is completely unambiguous, ifittigrect perpetrator
for the commission of a criminal offense employseason under age of
14. Concerning the meaning of insanity, the offeridenot punishable
when the perpetrator commits the act in a kindigdilaled condition that
prevents him to realize the consequences and apegy. This is also
an excluding cause. Under coercion and threat trectdperpetrator
does not act in conformity with his own will, butezutes somebody
else’s will. The last case is the mistake causedth® indirect
perpetrator, but in this situation the direct péngter is still punishable
if negligence exists and the legislator punishegétkless act. But what
happens if the coercion and threat is not captigatior the legal
responsibility of the exploited person is just liedly expelled? The
elements of a criminal offense are distributed leefwthe direct and
indirect perpetrator, the subjective side is prebgrihe indirect part and
the material side by the direct one. In some crithissperpetration form
is not possible. We cannot talk about an indiragbivement in crime
either, since the commission does not happen uhaally with own
power. On account of these problems a new crindatdgory had to be
created. A soldier cannot be punished becausecofre committed by
order of one’s superior, except when the soldies waare of the fact
that he/she commits crime by obeying that ordee Thmmander is
responsible as an indirect perpetrator for the eemmitted by order.
According to Croatian criminal law, an indirect petrator is a person
who uses other person as a means to fulfill tHetstey facts of criminal
offense. The indirect perpetrator or a person fl@hind has to fulfill
all prerequisites for punishment which are requksie a perpetrator of
a particular criminal offense. An essence of indirperpetration is
evident through a relation of submission of a dirgerpetrator or a
means to the person from behind. Due to this reabencontrol over
the commission of the criminal offense as a coterof differentiation
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between perpetration and complicity becomes fuliglent in a case of
indirect perpetrator. For contemporary criminal l@®voatian included)
a continuous expansion of the application fieldhis legal figure at the
expense of instigation is characteristic, as welgedual abandonment
of the customary principle that indirect perpetmatis not possible in the
case when the direct perpetrator is fully respdesiperson. A
construction of indirect perpetrator is extrematyportant in cases in
which the application of instigation is not poseibThese are foremost
cases in which a means does not fulfill statutafnition of a criminal
offense (e.g. when a means commits a suicide wacion) or does
not commit an unlawful act (e.g. when a means iactecessity which
excludes unlawfulness). Indirect perpetration i® tbnly possible
solution in the case when a person from behind, whesesses a
required special feature (e.g. officials) of a @érator instigate another
person (who does not possess this special featarg)erpetrate a
criminal offense which belongs to the so caltedicta propria If one
accepts the standpoint that the essence of induegietration is the
submissiveness of a means, instigation should be ekcluded in
situations in which instigations is constructivedgssible according to
the limited accessoriness of complicity, but in ebhiculpability of a
means is excluded or significantly reduced. Thesetle cases when a
means acts in necessity which is a reason for afolig remittance of
punishment or excludes the culpability, as welki&sations in which a
means acts by mistake, or when children and mgnthlbeople are
used as means. Finally, indirect perpetration ssiide in the case of so
called organizational power, where the person frbehind as a
commander uses strict hierarchically establishepaagius of power
(state bodies or criminal organization) at his d& which through its
flawless functioning guarantees a realization ofhéd criminal goals.
The indirect perpetrator in this case does not igdigeknow the direct
perpetrators, but he is aware that they will obey earry out his orders
or, in the case of opposing, they will be replabgdothers. Being so
replaceable makes direct perpetrator means in haindsperson from
behind, despite his personal perpetrating respitibsibAccepting
instigation in this case would not to the full exteeflect the real
position and responsibility of a person from behimod it is also
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difficult to talk about co-perpetrating because bt decision on a
criminal offense is missing

3. Co-perpetration

According to an Article 20 paragraph 3 of HCC, @ogetrators are
persons engaged in a criminal act jointly, havimpwledge of each
other's activities. So co-perpetration cannot nialiee if one
perpetrator does not perform the statutory faci ofiminal offense. In
this case at least two offenders participate iretttevhich is punishable,
as opposed to indirect involvement where a punishalnd a not-
punishable offender take part. The commission assuamited intent
and a partial or entire realization of the caséedtaAs it appears from
the definition, this perpetration form is intent&n since it is not
possible to have knowledge recklessly of each @thactivities and
realize the act jointly. Based on the judicial pice co-perpetration can
be present in mixed gufitAll perpetrators have to be aware of the
existence of a united intent, and they performusbay facts of the
criminal offense. In the event of co-perpetratiore @rime takes place,
and all co-perpetrators are responsible for thelevhome. Usually it is
an aggravating circumstance. In the view of co-pegtion we also
distinguish an objective and a subjective concégicording to the
adherents of the objective trend the co-perpesat@use the crime
commonly and the accomplice also belongs to thengsgion. Within
the objective concept, according to another opintbe co-perpetrator
performs the statutory facts of a criminal offenshijle the accomplice
cannot do it. The followers of the subjective tresmiphasize that the
co-perpetrators act for each other, while the agdom acts for
somebody else’s interest, and the will of the aquama is subordinated
to the offendef.In the view of their behavior all co-perpetratpesform
all factors in crime, these conducts commonly vyiild fulfillment of
matters of fact, or they attain the conduct joinBjnally, in case of an
open statement of facts they act like they are ewéithe possibility of
the realization of the result. Later in the accaogppart we have to talk
about qualitative and quantitative transgressing. terms of a

5 Novoselec, op. cit. n. 1, at p. 349.

® G. Varga:Tettesi alakzatok a biunggdgban [Modes of perpetration in criminal
law] Multa rogare, vol. 1. 2002. p. 179.

" Ibid., at p. 180.

91



Igor Bojani — Piroska Rézsa

guantitative overstepping the act of co-perpetsatali have a different
degree. However, in case of qualitative transgnestsie associate of the
perpetrator commits other crimes over and above uthieed intent,
thereupon the co-perpetration does not comprise.

According to an Article 35 paragraph 3 of the CQ@G;perpetration
exists only when two or more persons, based upomum decision,
commit a criminal offense in a way that each ohihelly or partially
fulfills statutory facts of criminal offense or another way significantly
contributes to the commission of criminal offeng&o-perpetrators,
jointly and usually with the division of labor, comit a criminal offense
based upon joint decision while at the same tiney thave to fulfill
certain function which is important to realize armpted offense. Thus,
one speaks of functional control over the crimofénse. In the case of
co-perpetration, the mutual attribution of all admitions principle
holds true within the framework of joint decisiomen the offense. A
subjective prerequisite of co-perpetration is atjalecision about an
offense or an agreement about committing a crimofénse. Co-
perpetration will not exist in the case of parajpelrpetration whereby
more persons, independent one of another, joirtlse a consequence
but without a joint decision. The transgressionook co-perpetrator,
which goes beyond the framework of joint decisicamnot be attributed
to others. Others can be punished only if theyeastl considered a
possibility to commit such an offense or if prevsbuexisted a taciturn
agreement. Joint agreement encompasses a divisimtes and can be
explicit or taciturn. An agreement in general poeEethe beginning of
fulfillment of statutory facts of an offense, burpcular co-perpetrators
can join also during the course of committing aflerege, until it is done.
In that case, one talks about successive co-patjmetr The CCC allows
a possibility of negligent co-perpetration (Arti3é paragraph 1 of the
CCCQC). The prevailing understanding in the theorthist the negligent
co-perpetration is not possible because in that¢ tlas joint decision
about an offense is lackifigStill, the negligent co-perpetration could
be, for example, accepted in the case of committimgiinal offense
gualified by severe consequence, as well as ircése of joint act of
more persons in negligent mistake, especially e thistake about
factual elements of particular criminal offense. eTlobjective

8 F. Bai¢, Kazneno pravo — @ dio [Criminal law — general part] (Zagreb,
Informator 1998) p. 311.
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prerequisite of co-perpetration implies the joiotranittal of a criminal
offense. It is fulfilled when a co-perpetrator whis behavior fully or
partially fulfills the statutory facts of a crimihaffense. The control
over an offense becomes fully evident when co-geafies’ actions
remain outside the statutory facts of an offensethat case, it is
necessary to determine that co-perpetrator's behaépresents a
significant contribution in committing a criminaffense which goes
beyond solely aiding and abetting action. The apisiin theory are not
united when it comes to the question whether aigyzetion in
preparatory phase can be considered a significaritibution. On the
one hand, there are views arguing that a jointigdpation in the final
phase of committal necessarily exists in order &emnine a co-
perpetration; on the other hand, one points out toaperpetration
should also be allowed in cases of intensive andnsive preparatory
acts? Co-perpetration is possible by omission. Sincedherpetrator
is an appearing form of perpetration, a co-perpatrean be a person
which may also be a perpetrator himself. That ipdrtant in case of
delicta propria because a co-perpetrator can never be a person wh
does not have a required feature. He can be onlgcaomplice. The
same penal framework is applicable for all co-pegters, while in
sentencing one should take into consideration aghweof actually
realized contribution as well as other mitigatingdaaggravating
circumstances.

[11. Complicity

Further in the text follows the general overviewdamore detailed
explanation of instigation and aiding or abettirgthe basic types of
complicity (i.e., participation in narrower term#) Hungarian and
Croatian criminal law.

The first common feature of instigator's or aideois abettor’s act in
Hungarian criminal law is its accessoriness topbetrator’'s act. If at
least an attempt does not occur, then it is notigjsation. A causal
relation must exist between the two acts, and gistdar the preclusion
of punishability cannot exist at the perpetrat@ide. The act of the
accomplices precedes the perpetrator's act, orredouparalel. They

° |. Bojani;, Sup@initeljstvo i sudjelovanje u stadiju pripremanj&o-perpetration
and participation in the preparatory phase] in Akta pitanja kaznenog
zakonodavstva (Zagreb, InZenjerski biro 2004) [ip86.
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cannot perform the statutory facts of a crimindeon$e. If they do so,
that is not complicity. The culpability can only bgentional in case of
an accomplice act. It is worth to emphasize thecaled excessus
mandatiwhat means the transgressing of the perpetratibriracase of
gualitative overstepping a more serious and differ@ime realizes,
while in terms of a quantitative transgressing saene crime’s more
serious version attains, the will of the accomptices not expand on it.
The accomplice is not responsible for the qualieativerstepping. The
situation is different when a quantitative transgieg appears. The
accomplice is responsible in conformity with higeimt. Participation
cannot be connected to involuntary act, attempkechiguilt act, or
crime by omission.

As mentioned before, accessorial liability of thetigators and aiders
and abettors is a main feature of Croatian crimiaal on complicity.
To become liable as accomplice the perpetrator néedenter the
punishable stage of criminal offense and commituatawful act (so
called limited accessoriness of complicit§)According to the provision
on punishability of accomplices, the instigator ainel aider and abettor
shall be liable in accordance with their intentt{éle 36 paragraph 1 of
the CCC). The material or personal characteristicthe perpetrator,
which represent the elements of a criminal offensenfluence the
severity of the prescribed punishment, shall ajgplyato accomplices
(Article 36 paragraph 2 of the CCC). Strictly perabcircumstances for
which the law excludes culpability and allows foemission or
mitigation of punishment may apply only to the parator or
accomplice to whom they pertain (Article 36 parpgr8 of the CCC).
The punishment of a co-perpetrator or an accompilice voluntarily
prevents the perpetration of a criminal offence rhayemitted (Article
36 paragraph 4 of the CCC). This is a situation voluntary
abandonment.

1. Instigation

Instigator is a person who intentionally persuadasther person to
commit a crime (Article 21 paragraph 1 of HCC). dny case it is
important to remark, that the law prescribes aloaitintent only before
the commission of a criminal offense, but the snhtion has to be
willful as well. The essence of the subornatiorthat the instigator

19 Novoselec, op. cit. n. 1, at p. 338.
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produces the crucial incentive during the procegsresolution to
commit a criminal offense. Each participant is mypble for his own
act and is culpable in accordance with his owntglnlthe first internal
stage of the conduct in case of fight between rteritives the result of
the instigator’s behavior is when the perpetratalizes the act. The
conduct of instigator must be intentional. Theigebr is aware of his
own act of instigation and the consequences obéigvior, while the
instigated person performs the statutory facts ofirminal offense. The
sentence applicable to perpetrators shall alsgppkea for accomplices
(instigators included). If the instigator convinc#se perpetrator to
withdraw before the start of the commission, or resveghe result
voluntarily, the instigator is not punishable.

According to Croatian criminal law, instigation ign intentional
psychical influence on a perpetrator for the puepad making a
decision on committing an unlawful act. The behawd instigator
remains outside of the statutory facts of a crilafiense, and he does
not have the control over the commission as opptsed perpetrator.
Any way of instigation, which can lead a perpetratomake a decision
about an offense, is adequate. That can be pepsu@iving presents or
promises for reward, threats, expressing desiteadp, orders, pointing
out an opportunity to commit a criminal offensejust fictional giving
of advice. The action of instigator must be caasal it is a case only if
a perpetrator has not made yet a decision to commiiminal offense.
An instigator must act with the intent. The intbas to be concrete, i.e.
it has to be related to the particular offense padicular perpetrator.
The offense has to be concrete in its importantraach elements. It is
also sufficient that the instigation is directedvémds certain circle of
persons out of which someone will decide to cormamitoffense. The
instigator is criminally liable only within the lits of his intent (Article
36 paragraph 1 of the CCC), and is punished a® iEdmmitted the
offense himself, i.e., the same penal framewodpjgied to him as for a
perpetrator (Article 37 paragraph 1 of the CCC).eitvtough an
instigator does not personally fulfill statutorycts of a criminal offense,
such a solution is mostly considered justified lnseahe is the spiritual
driver of the criminal offense. It is not excludért in a concrete case,
an instigator is punished in more severe way thaerpetrator. The
unsuccessful instigation is also subject to puné&ttm(Article 37
paragraph 2 of the CCC). It exists when one peirsstigates another to
commit a particular criminal offense, and one does even try to
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commit that offense. The act of instigation is ctetgy however, a
potential perpetrator — out of many various possiehsons — has done
nothing punishable. Unsuccessful instigation isialtg an attempt of
instigation and it is punishable when it is relatedhe offense for which
an attempt is punishable, and an instigator isgopimished as if he had
attempted to commit such a criminal offense. Attempunishable only
in case of intentional criminal offense for whictpanishment of five
years of imprisonment or a more serious penaltybmaimposed, while
the attempt of minor offense is punishable onlyhé law in a special
part of the criminal code expressly provides fog ffunishment for a
particular offense (Article 33 paragraph 1 of the@. Since in case of
attempt punishment can be mitigated, such podygibdipplies to
unsuccessful instigation. The punishment for unsssftl instigation
represents an exception to the principle of limittessoriness of
complicity, since there is no unlawful act of thergetrator in the
punishable phase. A special case of unsuccess$tigation is the
inappropriate attempt of instigation, i.e., instiga of a person who has
already decided to commit a criminal offense (séedaomnimodo
facturus) For such a case, the CCC prescribes a possitolitgmit a
punishment (Article 37 paragraph 3 of CCC).

2. Aiding or abetting

Aider or abettor is a person who knowingly and wtduily helps
another person to commit a crime (Article 21 paaipbr2 of the HCC).
The aider or abettor has two types, physical atelléttual (psychical).
The physical aider of abettor provides external ditons e.g.
equipment. Parties in crime rarely commit accongphicts with passive
behavior, but it is possible with omission. An ilgetual aider or
abettor encourages the perpetrator. In that casedh of the aider or
abettor has a decisive influence on the perpetratuil it paralyses the
aggrieved party who presumes the stay at the stémtad will has to
be present between the perpetrator and aider ¢toabieor an aider or
abettor there is an opportunity for more lenientnipbment. The
accomplice is not punishable if the crime is caeceldue to his
voluntary rescission, or the result is preventeldivarily. The aider or
abettor shall be distinguished from the accessdigr ahe act who
provides help for the perpetrator after the comimigswhich help can
be personal or material. It is material when theeasory after the act
provides support for the security of the benefingw from the crime.
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The help is personal if the aiding person assisés ferpetrator in
escaping from the authority, or trying to defeaé thuccess of the
criminal procedure.

According to Croatian criminal law, aiding or aliggt is intentional
support of a perpetrator to commit unlawful actti@e 38 paragraph 1
of the CCC). Aider or abettor personally neithdfilfa statutory facts of
a criminal offense nor does he have the controt thes offense; he only
contributes to the committal of criminal offensenddy somebody else
or he improves it. A perpetrator does not havertovk that an aider or
abettor supports him (so called secret aiding a@ttedy) and in that
sense aiding and abetting is differentiated frorpermetration which
always requires a joint decision on committing dfersse. Aider or
abettor provides a causal contribution to the cossimn of criminal
offense, but it is not required that aiding or #ibhgthas to be causal in
the sense of formuleondicio sine qua ngn.e. without act of aiding or
abetting, the criminal offense would be missingisltsufficient that
aiding or abetting makes easier, fastens or irfieasihe perpetrator's
offense. Traditional division considers physical darintellectual
(psychical) aiding and abetting. Typical appearfogns of physical
aiding and abetting are placing the means for cdtimgia criminal
offense at a disposal to a perpetrator, as wettamving obstacles to
commit a criminal offense; psychical or intelledtaaling and abetting
are giving advices or instructions how to commitraninal offense,
promising in advance of concealing a criminal ofen perpetrator,
means by which the criminal offense is committeakés of the criminal
offense or objects procured by the criminal offerme well as
strengthening of already existing decision on cottimg a criminal
offense, which should be differentiated from inatign where by such a
decision is in making. Aider or abettor must actobe or during the
time of committing a criminal offense. Aiding orethng is not possible
after an offense is committed. Various forms ofraidor abetting after
an offense is committed cannot be considered caitypkince it does
not represent causal contribution to the offensé tose behaviors are
regulated as independent criminal offenses (eigcealing or aiding of
perpetrator after the criminal offense is commiitedider or abettor
must act with the intent. Taking into consideratiha accessoriness of
complicity, aiding or abetting is punishable onfyai perpetrator has
completed the offense or the offense remainedenptiase of attempt.
Aider or abettor is criminally liable only withirhé limits of his intent

97



Igor Bojani — Piroska Rézsa

and thus the behavior of a perpetrator cannotthibwed to him since it
represents completely different act or it differsnfi aider's or abettor’s
intent in important dimensions of wrongdoing (thansgression of
perpetrator). Unsuccessful aiding or abetting is pumishable. Aiding
or abetting is considered the least sever form afigpation. Thus,
optional mitigation of punishment is prescribed &ding or abetting
(Article 38 paragraph 2 of the CCC). If one pergamticipates in the
criminal offense at the same time as an instigatorperpetrator and
aider or abettor, the rule applied is that the meesere form of
participating excludes the less severe one.

V. Other selected issues and provisions on participation in wider
sense

Considering the provisions of the Hungarian crirhtzde, we have to
talk about the criminal formations separately, bseathey are more
dangerous for the community, and for this reasan ldgislator puts
more serious sentence into perspective. There lhagreement in
which formations fit into this definition. In ourpmion mob violence,
commission in mass, criminal conspiracy and critnarganization all
belong to the definition, but someone ranks thetestic group with the
others. The crime is committed jointly when at te@® persons are
engaged in the commission. This is the simplese tgd a joint
formation. The HPC itself contains the descriptairthe definition of
group, which practice has further refined. In tiay we talk about a
group when at least three persons participate enctmmission. Both
the perpetrator and the accomplice belong to theumr but not
everybody shall be punishable e.g. a punishablpepmtor, an insane,
and a juvenile can belong to the group in the same In addition, it is
not necessary to all perpetrators stand on one salé three persons
compete a group can be determined. The main peithat the three
persons have to stay at the crime scene. A masssmi&a20 people, if
the number of the participants cannot be estalulistidirst sight. The
law also describes the definition of a criminal gpinacy at the end of
the general part among the special provisions.hd place we find
definitions created by the legislator which accompthe whole special
part. So a criminal conspiracy is when two or mggesons are engaged
in criminal activities under arrangement, or theyspire to do so and
attempt to commit a criminal act at least once, déwawy, it is not
considered a criminal organization. To establish tbrmation of joint
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commission, an advance arrangement is necessapxisb. By the
previous expressions this was not a stipulatioey tame abouwid hoc.
According to the Supreme Court, the agreement @iwéehe
perpetrators cannot only be explicit, but implitttp. This statement is
fulfilled when the perpetrator’'s conduct is cormsigtand planned, and a
united will exists between them, but of course wagehto examine the
degree of the organization and the preliminary ement in the
commission. It is not essential that everybody appén preparative
classification. To establish a criminal conspirédg not necessary that
all perpetrators possess the condition to becomseulgiect. The
difference between a criminal conspiracy and crahiorganization is
that in an organization more persons collaboratereisumes a constant
structure, control and a share in duties. In cdsgiminal conspiracy it
is enough that the commission of a serious crimeanes just an aim,
not needed to venture that, until in case of crahorganization that is
an essential element. When we would like to disiisiy criminal
conspiracy from co-perpetrators we find some gangrriviewpoints:
organization, interim agreement, and how many &imeere
committed** Criminal conspiracy is established when the peapets
preliminarily agree to commit more crimes and thapw they will act
in an organized way. Criminal organization occufisew a group of
three or more persons collaborate to deliberatefjpge in an organized
fashion in criminal acts, which are punishable wbh years of
imprisonment or more. This is the most dangerousndtion of a
collective commission, since a coordinated groumtsvado commit
serious crimes. We can find the criminal organgratin the general
part, but the case stated in the special part maguarticipation in a
criminal organization. It became part of the lawthwvan amendment
from 1997. The legislator attaches some detrimiantgise of a criminal
organization: all assets gained during the paditym in a criminal
organization must be confiscated, suspension désea on probation is
not possible, imprisonment of three years or lovgér participating in
criminal organization must be carried out in pentigery, imprisonment
of two years or longer with committing an act ifndnal organization
also must be carried out in penitentiary, releas@mbation cannot be
applied, the upper value of the sentence doublemnwvihe perpetrator

11 M. Téth, Biinszdvetség,imszervezdiCriminal conspiracy, criminal organization]
(Budapest, Complex Kiadd 2009) p. 124.
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commits a willful act in criminal organization th& sentenced with
imprisonment of five years or more, ban must erddrcThe legislator
determines the definition of the terroristic granghe special part, case
stated of act of terrorism, so accordingly a testar group shall mean a
group of three or more persons operating in an rozgd and
harmonized way for a longer term aiming to commiitnes determined
in the law.

In the Hungarian criminal law special attention @ven to
differentiation of perpetrators which is based dre thumber of
committed criminal offenses.Consequently we can talk about
recidivism, recidivist, repeat offender, habituatidivist and a repeat
offender with history of violence. The creationthése categories was
really essential, in order to punish those perpatsavho can not mend
one’s way, either from a special or a general prévereason. In case
of a recidivism we cannot talk about a recidivisgcause one of the
crime was negligent, or the perpetrator has beerteseed with a non-
enforceable imprisonment for a previous crime, entsnced with
enforceable imprisonment, but more than three yleave passed since
the last term of punishment. A lot depends on jatidiscretion that can
assess an aggravating circumstance. Recidivistl stmglan the
perpetrator of a premeditated criminal act, if spelson was previously
sentenced to imprisonment without probation for mengeditated
criminal act, and three years have not yet passeg she last day of
serving the term of imprisonment or the last dathefterm of limitation
until the perpetration of another criminal act. dtsmsequence is a more
serious penal law degree, in many times an aggngvatrcumstance.
The conditions by both occasions are two intentiorienes that have to
be committed, a previous sentence with enforcemtygisonment and
three years have not yet passed since the lastofepomishment, or the
cessation of enforceability. Habitual recidivisablmean any recidivist
who commits on both occasions the same crime ainaecsimilar in
nature. The same crime can be established even tivhesame crime is
not realized, but its base, qualified or privilegeege occurs what can be
once a crime than a misdemeanor, or the stagesramithal formations
differ, or as a summarized unit it contains theustety approach of the
last crime. Repeat offender shall mean a personhalsdeen sentenced
to imprisonment without probation as a recidivistiop to the
perpetratiorof a premeditated criminal act, and three year mt yet
passed since the last day of serving the term pfigsonment or the last
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day of term of limitation until the perpetration ahother criminal act
punishable by imprisonment. So three willful crimesterialize and
between the individual crimes three years haveyabpassed. That is
why the law lays down the prospect of serious s&@® e.g. in case of
imprisonment the new crime’s upper degree of seetexpands with
half of the original sentence. Repeat offender &ithistory of violence
shall mean a repeat offender convicted for violerimes against
persons on all three occasions. By this point #ve dletermines what
crimes qualify as violent acts against persons.

In addition to the mentioned provisions on perginaand complicity
in Croatian criminal law, related to the participatin wider terms, it is
worth to emphasize interpretative provisions frdm general part of
CCC on the group of people and criminal organirgtias well as
provisions of special part on criminal offense bk tagreement to
commit a criminal offense and a criminal offenseas$ociation for the
purpose to commit criminal offenses. A group of gepaccording to
Article 89 paragraph 22 of the CCC, is a grouptdéast three persons
who are connected for the purpose of the regularocrasional
perpetration of criminal offenses, whereby eachiheim exercises his
share in perpetration of a criminal offense. Wherpmes to organized
crime it is necessary to point out the legal dé&bini of a criminal
organization from Article 89 paragraph 23 of the@C

‘[a] criminal organization is a structured assdoiatof at least three
persons existing in the course of a certain pedod acting with the
common aim of committing one or more criminal offea for the purpose
of direct or indirect financial and other materggin or with an aim to
realize and keep supervision over certain econ@nit other activities,
and these criminal offences for which imprisonmfentnot less than four
years or harsher punishment may be imposed. Thenai organization is
the basis of the notion of organized crime’.

This provision is significant for the interpretaticof a number of
provisions from the special part of the criminatledn which criminal
offences committed within a criminal organizatioppear as an
aggravating circumstance, or for criminal offenséassociation for the
purpose of committing criminal offences. Crimindfemces where the
perpetration of the criminal offence within a grows criminal
organization is an aggravating circumstance areenous: unlawful
deprivation of freedom, kidnapping, coercion, thyremafficking in
persons and slavery, illegal transfer of persomesscthe state border,
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robbery, larceny by coercion, extortion, moneynkering, self-help
and illegal debt collection. Some authors emphasiat perpetration of
an offence within a group or criminal organizatgrould be taken into
consideration as aggravating circumstance for sather criminal
offences that are typical of organized crime: cptinn, taking of
hostages, international prostitution, fraud, cotiogacounterfeiting of
money, securities and value tokens and forgeryootichents. With one
of the manifestations of the criminal offence otisd of narcotic drugs
instead of perpetration of a criminal offence witlai group or criminal
organization the legislator has marked as aggrayatircumstance the
perpetration of an offence by ‘more persons whospoe to commit
such offences or the perpetrator of this crimirfidrce has organized a
network of resellers or dealers’ (Article 173 paegah 3 of the CCC).
Such a formulation of aggravating circumstance hasn criticized
since the definition of ‘more people’ given by thew (Article 89
paragraph 20 of the CCC) assumes at least two ame persons. It is,
namely, not clear why the perpetration of that défe is not connected
to the action of the criminal organization. As &pecial provisions in
reference to participation of more persons in peatien of criminal
offences in the special part of the criminal cadmust be emphasized
that they neither modify or derogate the provisiohshe general part
but supplement them, taking into considerationesrer danger of the
offences connected with organized crime, terroremd other serious
criminal offences. Agreement to commit a crimindfense, as a
criminal offense against public order, commits

‘whoever agrees with another to commit a seriousninal offense for
which, according to the law, imprisonment for thyears or more severe
punishment may be imposed'.

The prescribed punishment is a fine or imprisonmeoit exceeding
three years. This is an autonomous criminal offesfspreparation for
which a question arises whether the perpetratiibte for that offense
or concurrence with other criminal offenses exisisis agreement to
commit a criminal offense in Article 332 of the C®&eps its autonomy
only under the condition that perpetrators do mandfer into the
realization of the agreed offense, since in thaedhe agreement gains
non-autonomous or subsidiary nature in comparisothe offense that
is in preparation (apparent concurrence). Assagjair the purpose to
commit criminal offenses is of particular significe when it comes to
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preparatory acts as autonomous criminal offencasch Scriminal
offence is of dual nature: on the one hand it igrgparatory ackui
generis and on the other hand it is a form of extensibrgeneral
provisions of the CCC on participation. Associating the purpose of
committing a criminal offence is regulated by Ali833 of the CCC.:

‘(1) Whoever organizes a group of people or in satier way connects
three or more persons in joint action with an aomcommit a serious
criminal offence for which, according to the lamgrisonment for three
years or more severe punishment may be imposetl tshagdunished by
imprisonment for six months to five years. (2) Whee organizes a
criminal organization or manages it shall be pueishy imprisonment for
one to eight years. (3) A member of the group reteto in paragraph 1
of this Article shall be punished by a fine or byprisonment not

exceeding three years. (4) A member of the grofeynel to in paragraph
2 of this Article shall be punished by imprisonméart six months to five

years. (5) If a member of a group or a criminalamigation uncovers such
a group or criminal organization prior to committia criminal offense as
a member of it or for it, the court may remit hisshment.’

The act of perpetration under Article 333 paragsafthand 2 is the
organization of a group or criminal organizatioesfler and more
serious form of associating for the purpose of caiimg a criminal
offence). By Article 89 paragraph 22 of the CCCrrantioned before, a
group of people is made out of at least three psreonnected for the
purpose of permanent or temporary perpetrationriohical offenses
where each of these persons has his share in tipetfzion of an
offense. In regard of the formulation of Article3Bthe notion of a group
under Article 89 paragraph 22 is considered inadejin its part where
it requires that members of the group should tdi@r tshare in the
perpetration of a criminal offence because thislde® the conclusion
that the legislator did not have in mind this cnali offence but only
situations in which the perpetration of offenceshwi a group appears
as an aggravating circumstance. The realizatiortoofditions under
Article 89 paragraph 22 is unthinkable prior to ferpetration of an
offence. The law, further on, makes the group aerdgns connected in
some other way equal but remained inconsistenhig dase because
these persons are not mentioned in paragraphs 3.artte notion of a
group matches the earlier traditional notion of gang’ which
understood as continuous and higher level of omgahassociation of
more persons (at least three) for the purpose mhwan perpetration of
criminal offenses that are not defined in detailsudlvance. Between the
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notion of the group and legal figure of co-perpira there exists a
difference in content because co-perpetrators doegpire the element
of continuity (permanent or temporary perpetratiofn criminal
offenses). The highest level or form of criminad@dation according to
the CCC is criminal organization as defined in #ive mentioned
Article 89 paragraph 23. The members of the groupcrminal
organization were required to accept the goals arghnizational
elements of associating so that for their liabilitgimus sociandis
required, i.e. the consciousness of and acceptaihgeoup aims. The
structure of a criminal organization is usually ket by the fact that
members have lower or the lowest status. A key (dant) figure is the
organizer who directs the entire activity of theagation and who in
the hierarchy is the supreme cohesive power inrnaterelationships.
The important issue in practice is if concurren€@ssociating for the
purpose of committing criminal offenses and crinhiofienses deriving
from such associating is possible. This criminalew$e is not of
subsidiary significance. That means that perpetmatof criminal
offenses within a group or criminal organizationeslonot exclude
punishability of the organizer and members forrtie¥e association and
membershiplnter alia, this is a standpoint of the Supreme Court of the
Republic of Croatia. More complex is the problem dases when
circumstances that adequate criminal offenses ctiednivithin a group
or criminal organization represent the aggravateanfof criminal
offense or the description of aggravating circumsés applies adequate
synonymous formulation. In principle such aggragaterms exclude
concurrence of criminal offenses of associatinghvatiminal offense
committed within a group or criminal organizatioachuse this could
mean that perpetrator is punished twice for asingiaBut some of the
aggravated forms of criminal offenses in certaircuwenstances could,
however, be in concurrence with criminal offensdsassociating,
depending on the prescribed penal scope. First dfia refers to more
serious form of associating under Article 333 peaph 2 of the CCC
for which relatively severe punishment is presatise that concurrence
of that form of associating with criminal offensekere perpetration as
criminal organization is an aggravating circumséaiscpossible if lesser
punishment is prescribed for these offenses. hdsessary in every
single case to compare the penal frame prescribethé aggravating
form of criminal offense with the one that the dadisposes with in the
case of concurrence of criminal offense of assimgjdor the purpose of
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committing a criminal offense and basic form ofndnal offense
committed in a group or criminal organization.df such concurrence a
higher penal frame is reached than for the aggeavetrm it would be
unjustifiable to punish only the aggravated formickihin that case
could mean that the aggravated form is advantagieodlse perpetrator,
which certainly is notatio legis In this case it would be right to take
concurrence of the aggravating form of criminakaffe committed in a
group or criminal organization and the criminalesfée of associating
for the purpose to commit criminal offenses. Thpasite is advisable if
for the described concurrence a lower frameworkeashed than for the
aggravated form because in that case the aggracamdnstance in
itself ensures the desired aggravation of pendlhe application of
concurrence would be excessifeAmong possible perpetrators of a
criminal offense in Article 333 of the CCC the Iglgior has not
included individuals who are not members of a graspcriminal
organization though they support (occasionally ontimuously) its
activity by multipurpose logistic support. Theirtigities can be legally
marked as aiding and abetting within the very d@ation organization.
The possibility for the punishment to be remittsdconnected with a
legal figure of so called active repentance. THealeolution in Article
333 paragraph 5 of the CCC is considered insufficisince the
stimulative measure in form of obligatory remissisnconnected only
with the conduct of the group members or membershefcriminal
organization who still has not committed any criatimffense. It is
emphasized that remission is possible in case thagroup or
organization dissolves prior to the perpetratiosahe criminal offense
or in case when a member voluntarily leaves, unsothee preparation
of the perpetration of criminal offense on time.eResides, it is
criticized that no special privileges are foreséarthe organizer, since
he can most strongly affect that the group or arahorganization seize
their activities.

V. Conclusion

The article took a closer look at the provisions erpetration and
complicity in Hungarian and Croatian criminal lawithwthe aim of a
comparative analysis. This issue is very broad sdned to focus on

12| | cvitanovi, in P. Novoselec, urPosebni dio kaznenog prayapecial part of
criminal law] (Zagreb, Pravni fakultet Sv#liSta u Zagrebu 2007) p. 394.
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the similarities and differences between the tvgalesystems in chosen
field. The most important difference exists in diffnt approaches to the
phenomenon of participation in wider terms. Hurgarcriminal law
tends to the monistic model, while Croatian crirhitewv accepts
dualistic model, based on the theory of controlraveriminal offense.
Within the modes of perpetration, there are sonfferdnces in co-
perpetration and indirect perpetration. For exam@eatian criminal
law accepts negligent co-perpetration, while Huizgarcriminal law
does not. According to the CCC, co-perpetratiorpassible also in
situations in which acts of co-perpetrators stantside of the statutory
facts of criminal offense if these acts were sutishfor commission of
a criminal offense. Croatian criminal law has a evichpproach to
indirect perpetration because it accepts this légale also in cases in
which the direct perpetrator is fully responsibkrgon. Both systems
emphasize a principle of accessoriness of compliBitovisions of the
CCC on instigation are little bit wider because thesuccessful
instigation is also punishable. Both criminal codesy attention to
provisions related to organized crime regulating &xample the
criminal conspiracy, criminal organizations and casging for
committing criminal offenses. These forms of pgpation in wider
terms are very dangerous to society and their oegoe increases.
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Solidarity in and beyond the Constitution?”
I. Thetopicality of solidarity and itsrelevance to constitutional law

In the era of the financial-economic crisis, tertbreats, racism and
segregation, impoverishment and famines, world-wigndemics,
climate change, environmental dangers and natuisdsigrs, the
guestion arises as to whether the motivation behind theasures
planned, formulated and implemented with refereilaceombating the
above-mentioned phenomena constitutes an efforelyneéo reduce,
fight and eliminate the undesirable phenomenon atigate its
consequences, or, underlying thismary motivation — as &econdary
one — there is some common driving fotce.

My starting point is that such secondary motivatonld besolidarity.
In the case of such hypothesis, the question pie#salfto what extent
law as a means and thenstitutionas a system of valuesn be used to
serve the purpose of solidaritffor such an inquiry one may need to
answer the following questions. What constitutdsladty based on the
general and normative approach? Is it defined lgyabnstitution, in
other words, can it be considered a legal or catisthal value in a
democratic state governed by the rule of law? Has relevance from
the aspect of (constitutional) law, is it expresgedhe norm content?
When and how does it appear as reality, to whantxdoes it have an
effect on law-making as a motivating factor or inge®? In the present
essay, out of the enumerated ramifying questiowd] toncentrate only
on the quality of solidarity as a legal and constihal value; at the
same time, | consider that the exploration anduatadn of solidarity
norms to be found in the legal system would be kvarther research.

" Dr. Néra Chronowski, PhD, associate professor,aitepent of Constitutional law,
University of Pécs, Faculty of Law, chron@ajk.pte.h

™ See the earlier Hungarian version of the essay.i€hronowski and J. Petrétei,
eds., Tanulmanyok Adam Antal professor emeritus szilletds80. évforduldjara
[Essays Dedicated to the ®88irthday of Professor Emeritus Antal Adam] (Pécs,
PTE AJK 2010)

! The characteristic features of the era are conemsitiely analysed in A. Adam,
Alkotmanyi értékek és alkotmanybiraskofi@enstitutional values and the practice
of the Constitutional Court] (Budapest, Osiris Ksaii998) pp. 10-11.; A. Adam,
‘Biztonsag, felebsség, kotelesség’ [Security, responsibility, dag Jogtudomanyi
K6zI6ny(2005) pp. 307-315.
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Before the interpretation of solidarity as a cdnsibnal value, it is
worth giving a brief overview of the conclusions éfungarian
dogmatics concerning constitutional values and tlwey permeate the
practice of the Constitutional Court. Antal Adanstitiguishes between
three layers of constitutional values.

‘Among the components of the first layer of condt@nal values, one
may find values having existed already before ¢tuigtnal regulation

or existing independently of it, values that areeagaelly considered
necessary, useful or advantageous. [...] A largegwdéhging group
and, at the same time, also the second layer dftitotional values is
made up of objectives, tasks, basic principlesiclragjuirements, basic
rights, basic duties, essential prohibitions, digdj responsibilities,
executive and other organizations, organs, ingiitst defined or
established by the constitution-making power. [..g the third layer
of constitutional values one may consider the miovis of the basic
law pertaining to the values of the former two IaydProfessor Istvan
Losonczy from Pécs qualified basic provisions arttieo legal

regulations grounded on them as legal instrumewngdles in his

excellent work on values written in 1948.’

By comparison, the€onstitutional Courtmade an attempt at outlining
the content elements of thecale of constitutional valueis its decision
on the conferment of honouts.

‘The scale of constitutional values of the Repubiit Hungary
comprises primary (fundamental) values defined moanative way by
the Constitution, constitutional principles andues deduced through
construction from the normative provisions of theon€titution
(derived values), as well as further values coethiin the codes
(statutes and other regulations) of the individarahches of law [...] —
which give expression to (i.e., mediate) the primand derived scale
of values of the  Constitution. These values are

2 See earlier A. Adam, op. cit. n. 1, at p. 39., fordthe quoted text A. AdamA
rendbrség az alkotmanyi értékek kdzott' [The Police @uahstitutional Values] in
Gy. Gaal and Z. Hautzinger, ed®¢écsi Hatasr Tudomanyos Kozlemények [X.
Tanulmanyok a ,Rendészet és rendvédelem — kihivasdl. szazadban” ciih
tudoméanyos konferenciargPécs, Magyar Hadtudomanyi Tarsasag atGzakosztaly
Pécsi Szakcsoportja 2008) p. 10

% Decision 47/2007. (VII. 3.) of the Constitution@burt, ABH [Decisions of the
Constitutional Court] 2007-1. 620.
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present in the interpretations (decisions) of ttengitutional Court
and, in the final analysis, in the whole constanéil culture?

The Court considers ‘the scale of constitutiondues as a scale of
values defined by the existing social, economic paolitical system,
fixed in space and time, the basic elements of kvare laid down in the
basic law during constitution-making by Parliamenthe values
expressed in the Constitutioare calledterminal valuesby the
Constitutional Court; whildegal regulationsdetailing constitutional
provisions andimplementingthose ends are consideretstrumental
values®

Solidarity — from the aspect of constitutional lawnay beeither a value
having existed prior to constitutional regulatiarooe formulated by the
constitution-making power depending on whether ppears in an
implied or express form in the basic law. Howevtis will be
examined more closely only in Point IV, since idarto establish the
quality of solidarity as a constitutional valuejstnecessary to explore
the notion and legal relevance of solidarity first.

I1. Thenotion of solidarity
1. General interpretation of solidarity

Solidarit)/ taken in itsmost generaj;ensé means, on the one hand, the
consciousness of individuals and groups of belapgigether and, on
the other hand (but stemming from this first meghifoint and mutual
commitment and assistant&he appearance of solidarity afame of

* ABH 2007-1. 620, 636.

°> ABH 2007-1. 620, 638.

5 ABH 2007-1. 620, 637.

’ Solidarietas from the (Neo-Latin) worsblidus (firm, well-founded): sharing of
fate, community of fate. Available at <http://legikkatolikus.hu/S/szolidarit%
C3%Als.html>, (last accessed on 25.09.2009).

8 Magyar Nagylexikon[Hungarian Encyclopedia], vol. 16. (Budapest, Magya
Nagylexikon Kiadd 2003) p. 876.

9 A similar approach: ‘[ijn a wider sense, the wiellinded belonging together of a
group or society motivated from several sides; magow sense, the undertaking of
mutual obligations and mutual provision of assisgarby which each member of a
group takes a stand for the group and the growgstalstand for them.” Available at:
<http://lexikon.katolikus.hu/S/szolidarit%C3%Alsrit, (last accessed on 25.09.
2009). Concerning the definition of solidarity, sgeo: G. Kardos, ‘Szolidaritas,
szubszidiaritas és a szocidlis jogok védelme’ [Tmtection of solidarity,
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mind and as aract is based on the recognition of mutual dependence
and on the established fact that mutual dependdmeteeen the
members of a community gives rise to obligations.

The scope of effecor, rather, field of effect of solidarity extended
primarily (and historically) to the micro- and smaommunity (it
existed in relations within the family, the relig® and corporate
community) — at a higher (universal) level it apeelonly as a moral
principle (command) (in religious tenéfsin theology and philosophy).
Urbanization, industrialization and the appeararafe a service-
providing state led to a definition of solidarity be implemented at a
higher level: to the presumption that society wasladary unit. Within
this scope, spontaneous mechanisms of solidarity gay to the state’s
policy of solidarity and to a ‘system of compulsasglidarity’** The

subsidiarity and social rights], in J. Frivaldszleg., Szubszidiaritas és szolidaritas
az Eurépai UnidbarjSubsidiarity and solidarity in the European UnigBlidapest,
OCIPE Magyarorszag — Faludy Ferenc Akadémia 2006)68. and K. Aratd
‘Szolidaritds és civil részvétel az Eurépai Unidbdi®olidarity and civil
participation in the European Union], in J. Frivally, ed.,Szubszidiaritas és
szolidaritas az Eurdpai UnidbdiBubsidiarity and solidarity in the European Union]
(Budapest, OCIPE Magyarorszag — Faludy Ferenc Ak&al2006) pp. 143-144.

10 see A. AdamBélcselet, vallas, allami egyhazjd&hilosophy, religion, state
church law] (Budapest-Pécs, Dialog Campus Kiad67p0Based on this work of
Antal Adam, if higlighting only the teachings ofdividual world religions, the
following conclusions may be drawn. One requirenténtewish religion is solidary
charity (p. 169). Judaism embodies the global adiligl of the Jewish people (p.
171). An outstanding command of the Roman Cathaiigion is love of one’s
fellow-beings, to which physical and spiritual wersf mercy are attached (p. 178.).
An important tenet of Protestantism is respongibfior the community (pp. 188-
190.). The third duty in the the Islamic religian‘obligatory alms-giving’ (p. 195.).
The divine attitudes expected of Buddhist peopée aniversal love and compassion
for all living beings, delighting in other people’s well-being and equatym
concerning one’s own affairs (p. 217.). One commainithe Sikh religion is to help
the poor (p. 226.). Confucian ethics lays down ascuirement to care for others
and exercize the virtue of humanity (p. 228.). Ténaew of religious rules provides
an exciting opportunity for the association of isleahich Zoltdn Nemessanyi points
out quoting Lord Atkin's reasoning given in the eaff Donoghue (or McAlister) v
Stevenson: the biblical rule that you are to ‘Itvg neighbour’ becomes in law: you
must not injure your neighbour. In this case jugigiractice transposes the religious
requirement of solidarity into law. See: Z. Nemesgsa'Rejtett képviselet az angol
jogban’ [Undisclosed agency under English lawju2a (2008) p. 77.

11 See Sz. HAmMorA szolidaritas vilagatdl a szép (j vilagig?' [Frothe world of
solidarity to the brave new world?],Es€ély(2000) p. 4.
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globalization of risks and dangers described in th&oduction
necessitated the recognition and influence of adiy in a new
dimension, as the motivating force behind inteoral union and
cooperation — institutionalized to varying degreewhich is based on
the restriction of the sovereignty of states araiprecity. In summary,
one may consider as fields of effect of solidatitg sub-national level,
the national level and also the supranational amernational level.
Solidarity implemented and operating at one levedynmenhance
solidarity at the other levels, but it may alsourcihat the appearance of
higher levels erodes solidarity that has existethinsmall community,
at the sub-state levé.

At the level of individual behaviour, solidarity méde perceived as a
frame of mind and as an act. Tfeling of solidarity — which is more
than sympathy and compassion, because it meanselmgfeof
responsibility based on fate shared from some &spisca precondition
for solidaryactivity. Solidarity may belirectedat persons (mainly in a
community built on personal relations, e.g. in fi@@si groups of friends
or colleagues), or at issues (mainly in larger camites, e.g. fight
against starvation, aid provision to victims ofurat disasters):

From the side of the individuasolidarity means that one voluntarily
restricts the fulfilment and assertion of self-net® taking into
consideration others’ interests as wéliThe basic principle of conduct
not based on self-interest can be altruism or gguihd it may be
motivated by the improvement of others’ welfare tresire to give and
goodwill directed toward the unknown members ofiefydcharitas), to
the enhancement of social welfare. All these leadhe support of

2 For example, the model of spending public gooabaated by an international
aid organization, the state or a private company aleninate the generally more
effective small community model based on solidanititich had been developed by
the users of the goods. See als@r alia, E. Ostrom, ‘Collective Action and the
Evolution of Social Norms’, 14The Journal of Economic Perspectivis 3
(Summer 2000) p. 153.

13 G. Bognaér, ‘L. Bokros, Verseny és szolidaritas. JRokros, Competition and
solidarity] 4BUKSZ(2004) pp. 382-383.

14 B. Farkas, ‘A szolidaritas a tarsadalmi-gazdasagrve#désben’ [Solidarity in
social-economic organization], available at: <Hfpaw.vigilia.hu/1999/9/9909
far.html>, (last accessed on 10.09.2009).
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institutions serving others’ interests — which aepected to be
“unprofitable” for the individual*®

The system of solidary cohesion within the commupitsupposes the
coordination of actions, which is based on joindsuimption — resulting
from the risk of material scarcity or uncertainfyhis may cause the
members of the community, whose aim is to satigfgds based on
equality within the community, to restrain their mentary self-interests
and provide mutual assistaneSolidarity within the group does not
stem from the emotional or natural (biological) dibions of the
members, but from common interests such as comnemasy fight
againISYt poverty or oppression, or the achievemérgome common
goals.

2. Disciplinary approachesto solidarity

Solidarity has relevance to numerous fields of aosciences. Before
exploring the legal significance of the principlejs worth reviewing
briefly what aspects of solidarity are emphasizgdother fields of
science.

In sociology— mainly as a central notion of Durkheim’s sockedry —
solidarity is the synopsis of social cohesion amd types of it may be
distinguished. Mechanical solidarity correspondssid¢aly to the
traditional form of society defined by collectivertssciousness, in other
words, it is based on common pre-defined criteziating to some group
(e.g., belonging to the given sex); while orgarotidarity — which is
based on interdependence - serves the integratformadern,
functionally differentiated societies grounded ohe tdivision of
labour*®

15 B, Janky,Szolidaritas és joléti preferencid®olidarity and welfare preferences],
PhD-dissertation — manuscript (Budapest, 2002) ., 4available at:
<http://phd.lib.uni-corvinus.hu/83/01/janky_belafpd  (last accessed on
10.09.2009).

18 bid., p. 18.

17 Solidarity with the members of the community oowp may be based on shared
political conviction, economic or political situali etc.

18 E. Durkheim,A tarsadalmi munkamegosztasi@n social division of work],
(Budapest, Osiris Kiad6 2001) pp. 69-80, 138-140.ee S also
<http://www.tankonyvtar.hu/filozofia/durkheim-szdéritas-080904>, (last accessed
on 22.01.2010).

112



Solidarity in and beyond the Constitution?

In accordance with this — as viewed pglitical sociology— solidarity
represents a principle directed against isolatiod massification, and
emphasizes belonging together — that is, mutugdoresbility for one
another and joint obligation. Distinction may bedmaaetween group
solidarity as the belonging together and joint actiof persons of
comparable social status who want to assert tlwimoon claims and
interests jointly against others; and solidatétken in a general sense
oriented toward the common interests of all, towtre just order of
society as a whole.

From the aspect gdolitical history,in the workers’ movement — in the
beginning as a political slogan —, solidarity gaespression to the
working class’s self-consciousness and consciossmésbelonging
together, to their moral value serving as the fatiod for their mutual
aid institutions. In the workers’ movement, solitar provided
opportunity for the members of the group to achiegedom and social
progress despite the fact that the members alaiedathe required
power. It is also true of modern society that theéividual can pursue
political aims only if he joins forces with othefghrough interest
organizations, trade unions, parties, civil initias). Beyond individual
and group interests, there has grown a need fab@f)l solidarity
extending to the whole world as the condition fdrusnane way of life
and the survival of mankind in freedom and peace.

In the approach ofeconomics,the importance of solidarity is
characterized by differing intensity in the domihdrends from the
aspect of the apprehension and modelization of ea@&onomy? The
least space to solidarity is afforded in Adam Shsittheory, which
oversimplifyingly proposed that, if everybody puesu their own
interests in the economy, it would lead to the mméza@tion of public
good (through the ‘assistance’ of an invisible Har@bonsequently, if
through the pursuit of individual interests the maxm of public good
can be achieved, the role of solidarity in orgargzsociety will become
guestionable. In contrast to this logic (followitlyge world economic
crisis), John Maynard Keynes considered that it thasstate’s task to
interfere in market relations in order to increasgloyment. Parallel to
this, state participation is also required to resadocial tensions and
reduce inequalities, in other words, voluntary itlids not sufficient in
this model. The value of solidarity was moved t® fibrefront as a result

19 0On this, see B. Farkas, loc. cit. n. 14.
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of the fact that the state provided welfare sewvif citizens through
the redistribution of wealth. However, based on tdfil Friedman’s
theory, (after the era known as the crisis of tledfave state) the idea
reasserted itself that the socially detrimentaée of the operation of
the market could basically be eliminated throug¥il golidarity and
self-organization; it is not the state primarilatishould provide remedy
for them?®

The outlined disciplinary conceptions of solidarise to be utilized by
all means during legal interpretation, since thayehbeen developed
based on the examination of social reality fronfiedént aspects, and by
its instrumental nature, law cannot disregard threselts; at the same
time, it flows from the function of law that duringgulation solidarity
may acquire a peculiar relevance different fromaheve.

[11. Solidarity asalegal value

Based on Adam Antal’s definition ‘the weight anetairchical position
of any value is determined or, at least, strongfiuenced by the level
of harmfulness of the danger, disadvantage, harntack of value

constituting its opposité™ In our case it must be examinetiat can be
considered the opposite of solidarityin other words, what
disadvantages and dangers may be caused by theflaokdarity. In a

socio-political sphere lacking the value of solitterone may reckon
with the phenomena of isolation, separation, deifiss, hostility,

massification, nivellization and inadequate assertf interest. As a
consequence of these phenomena — due to the lackanis or abilities,
either through their own fault or through no famfittheir own — certain
members and groups of society get into a momentaryasting

disadvantageous situation; their living conditiomsay become
desperately hard. From a legal aspect, one isamigre what subsidiary
help the state or executive power (even one begtgbkshed at the
international level) may provide by its self-defioh and participation,

20 According to Beéta Farkas: ‘[a]s neo-conservatiwel neo-liberal economists
place the emphasis on providing proof for the optifunctioning of the self-
regulating market, it goes without saying that tedue of solidarity plays a
subordinated role in their system’. Farkas, lot.rcil4.

21 Adam, op. cit. n. 10, at p. 71.
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and by what Iegal means it may encourage the rauwmationing of
social solidarity.

The recognition and formulation @blidarity rights*® which may be
regarded as a result of international legal devakm, contribute to the
assertion of solidarity as a legal value. This leircomprises some
modern rights (viewed by some as third generatigimts) including the
right to a healthy environment, sustainable develaqt, proper feeding,
consumer protection, the right to communicatiomptgetion of the
future generations and the rights of the elderlyaasanifestation of
solidarity between the generations, as well as right to peace,
humanitarian aid or to the common heritage of hutpamhe assertion
of these rights requires active solidarity on tleet pf states and the
international community; in the case of the majart pf them one may
regard as obligor all of the states taken togetidnje the part of
obligee is taken by mankind as a whole. Howeveth i view to the
present state of legal development, these rigmtdeaenforced only to a
low degree or hardly at all, since neither theinteat, nor their subjects
and obligors are adequately defirféd.

In law-makingstatesmay utilize and assert the principle of solidaiity
various ways, although this mostly results in swiiiy implemented

2 pccording to Pal Sonnevend: ‘[s]tate intervention] becomes justified and
necessary in many areas only where solidarity betwie individual people proves
insufficient: state activity concerning the impravent of the situation of those at a
disadvantage is of secondary importance anywaySdhnevend, ‘Szolidaritas és
jog’ [Solidarity and Law], available at: <http://wwvigilia.hu/1999/9
/9909son.html>, (last accessed on 10.09.2009). €@oimy this, Lajos Bokros states
the following: ‘[i]f solidarity is raised to the W&l of social behavioral norm, its most
beautiful form of implementation is constituted byluntary social initiatives’. L.
Bokros ‘Verseny és szolidaritds’ [Competition and solitidr Elet és Irodalom
(Budapest, 2004) p. 29. However, this categoricaperative requires self-
consciousness, independence and self-care (indepencesponsibility), the
framework of which is set by democracy and markebnemy based on fair
competition. This is adversely affected if the etddrces people to undertake
solidarity obligatorily and pushes self-care int@ background. Se&okros, ibid.,
p. 41.

2 V. Lamm and V. Peschka, edsqgi lexikon[Lexicon of law] (Budapest, KJK-
KERSZOV Kiadd 1999) pp. 563-564.

24 ], PetréteiAz alkotméanyos demokracia alapintézmérfeisic institutions of
constitutional democracy] (Budapest-Pécs, Dialom@as Kiadé 2009) p. 450. See
also G. Halmai and G. A. Tdtkeds.,Emberi jogok[Human Rights] (Budapest,
Osiris Kiadd 2003) p. 88.
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with the help of the state, in other wordsles prescribing citizens’
solidarity toward each otheare rather rare. As exceptions to this one
may regard the obligation to provide help (thathg criminalization of
the failure to provide help) and the obligatiorsapport in family law?®
The legal imprints of the moral minimum stemmingnfr a family tie
are parents’ duty of childcare and education as aglthe rights and
duties of children. The stateay encourageoluntary, civil solidarity
mechanisms.g. by tax discounts on the aid provided for teedy and
by announcing grants for charitable persons androrgtions that carry
out their activities in the interests of others.

Some sub-constitutional norms may cont@melement of solidarity as
well exceeding their primary objective, or at least, ittea of solidarity
may also be detected among the problem impulséseofegulatiorf®
One may consider as such obligations relating éopitotection of the
environment and nature, the protection of publialtmeand emergency
management. In the world of work one may mentiariadgartnership,
conciliation of interests, coalitional freedom amade union activity as
well as the exercise of the right to strike. Sdaiigamay function as
significant motivation behind some pieces of crieigislation®” Finally,
the public interest action relating to consumertguion — besides cost-
effective litigation — and compulsory liability imsance — besides
substituting for and distributing individual lialtyf — may also be
regarded, at least indirectly, as manifestationsotitlarity flowing from
a shared risk.

Non-legal meansontributing to the implementation of norms cargyin
solidarity also include employment and social pef¢ anti-

% p. Sonnevend, op. cit. n. 22.

% |t is worth mentioning that in the Hungarian leggstem relatively few normative
provisions concern solidarity expressly. Some exampghe preamble of Act XCVI
of 1993 on Voluntary Mutual Insurance Funds, theaptble of Act LXXVII of
1993 on the Rights of National and Ethnic Minostighe basic principles and
priorities of Parliamentary Resolution 29/2008.1.(20.) OGY on the National
Climate Change Strategy, Parliamentary Resoluti®2@D7. (V. 31.) OGY on the
National Strategy ‘Let it be better for Children!

27 See Act XLVIII of 2009 on specific amendments rieed for the protection of
citizens in a difficult situation caused by a housan, Government Decree
136/2009. (VI. 24.) on supporting persons in aagian of crisis.
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discrimination and labour market integration prognees and
strategie$®

V. Solidarity in the constitution
1. Solidarity asa constitutional value

Solidarity conceived as a constitutional value tla®e projections:
political solidarity, social solidarity taken inrerrow sense and supra-
national solidarity.

a) Political solidarity may be grasped, on the one hand, in the national
consciousness of belonging together and its expresin the
constitution and, on the other hand, in constihdlcnorms referring to
cases and situations where the community-formirgdy @hesive force
of some political issues is moved to the forefronhe former is
supported, for example, by provisions laying dowational sovereignty,
the institution of citizenship, the emblems and bgla expressing
belonging to the nation, and — if it is relevanttiie given state — rules
relating to the diaspora. The extent and form gbempance of this
aspect of political sovereignty in the Constitutame influenced by the
given political community’s concept of ‘nation’. M® precisely,
whether the constitutional order is dominated kg ¢bncept of ‘nation
as state’ or ‘nation as culture’ (nation as lang)ay The other
constitutional aspect of solidarity may be graspecheans intended for
situations and events outside the fRwmamely, in the rights relating to
political participation and communication (espdgiain the guarantee
of the right to assembly and association, freeddéropinion and the
right to petition).

b) The constitutional expression sécial solidaritytaken in a narrow
sens&' may be found in the principles of the social stateial market
economy, the guarantee of social rights, the ptioteof social outcasts
and the needy, which are implemented in the wadkrlevark and within

% gee e.g., Community programme for employment aidasity — PROGRESS
(2007-2013). Available at: <http://europa.eu/scadfég/en/cha/c11332.htm>.

2. Petrétei, op. cit. n. 24, at pp. 186-187.

%0 For example, a matter of political nature (intémiaforeign political event) that
evokes reaction from the community or a definedugravho also intend to give
expression to this in a demonstration or jointacti

31 In a wider sense, social solidarity as an actaliitside law also serves as the
foundation for political, social — taken in a nawesense — and supranational
solidarity.
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the framework of the social care system. Socialidadgty is a
characteristic feature of the welfare state and ielated to the state’s
social welfare services functions; the purposeaginlg it down in the
Constitution may be to outline the legal guarant#esecure livelihood.
If social solidarity is outlined in a paternalistiwmodel or by paternalistic
methods, its practical effect is usually to pustiividual self-care and
responsibility-taking to the backgrouffdCompulsory social solidarity
also means the reorganization of relations of Wwetalta certain degree,
because people who have not borne the burden ofirayeisks also
necessarily receive social benefftsTherefore, the obligation of
solidarity may be prescribed only based on thecjpia of equality and
in compliance with the constitutional standard bé trestriction of
ownership.

The degree of solidarity manifested in the sociatusity system
depends on the size of the circle of members o€dmemunity involved
in the system, the scope of the problems covered, lifje degree of
intervention it leaves to the executive power dmal degree of fairness
of the model of redistribution applied by the syste€Consequently, the
distribution of risk is not determined individualhyt along a standard of
equality adopted jointly by the whole society. Thusroblems
constituting the subject of individual considerati@arlier become
politicized: what should happen in the case otaks disability, old age,
unemployment or parenthood is determined basedermptinciples of
regularity, predictability and equality instead @ventuality and
defenselessned$All this leads to the recognition in the Constitatof
the fact that individuals are not equal only inithavil and political
rights but also in their risks. While the formaldigying together of the

32 Cf. Hamor, op. cit. n. 11. p. 3. According to GABardos: ‘[s]olidarity is based
on the fact that a person sympathizing with theagibn of another person is also
ready to act in his support. When the governmemeasaout a financial transfer or
redistribution through the taxation system and aogolicy with reference to
solidarity, it quasi nationalizes this readinesewdver, it is forced to do so because
otherwise support for those in need could be impleed merely as voluntary care
organized on a charitable basis. This way many lpeeguld be left without
support’. G. KardosA szolidaritas hatarai’ [Limits of Solidarity] 2lliget— literary
and ecological journa(2008)Ne 3. p. 95.

33 A. Takécs, ‘A szocidlis jogok’ [Social rights] i&. Halmai and G. A. Téth, eds.,
Emberi jogo{Human Rights] (Budapest, Osiris Kiadé 2003) [3.80

34 p. Baldwin,The Politics of Social SolidaritgCambridge, Cambridge University
Press 1990) p. 2.
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political community finds expression in citizenshipterdependence
caused by personal and individual neediness akdres manifested in
social rights and institutions.

¢) The requirement cfupranationalsolidarity presents itself, on the one
hand, in relation to global challenges. Among thaention could be
made of managing climate change, combating povantyy famines,
crisis management, ensuring sustainable developmalhthese require
global solidarity on the part of mankirfd.The assertion of the solidarity
rights mentioned above already also presupposésigiolidarity of the
international community. On the other hand, orgatiins of defence
and economic integration also emphasize the remeiné of solidarity
of participating states. This is manifested in Itlasic documents of the
said organizations, e.g. it is implied in the Neittantic Treaty*® or
expressly laid down in the Treaty on the Europeamotf’; but
Constitutions also usually give expression to commant toward the
international community and readiness to intermai@cooperation.

2. Presence and interpretation of solidarity in constitutional law in
Europe

At this point it is worth examining how solidaritgppears in the
individual European constitutions and the foundimgaties of the
European Union.

a) The first group is made up of the — otherwisalsmumber of —
constitutions thatexpressly lay downhe principle of solidarity. As
example one may cite the preamble of @eech constitutionwhich
speaks about ‘equal and free citizens who are cmsof their duties
towards others and their responsibility towards hmle’. ThePolish
constitution provides an even simpler formulation of solidarity its
Article 20, which lays down, concerning the ecoronarder, the
principle of ‘a social market economy, based oidseity, dialogue and
cooperation between social partners’, which isdarterpreted jointly

% Ban Ki Mun, ‘A szolidaritas viziéja’ [The VisionfoSolidarity], 1-7 Figyels
(January 2009) p. 37.

% See the Preamble and Arts 3-5 of the North-Attarifreaty, available at
<http://www.nato.int/cps/en/natolive/what_is_natmh.

37 preamble, Arts. 2-3, Art. 21, Art. 24, Art. 31the Treaty on the European Union
(version incorporating the Lisbon Treaty); Preamidlg. 67, Art. 80, Art. 122, Art.
194, Art. 222 of the Treaty on the Functioningloé European Union (consolidated
version)
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with the basic principle of ‘a democratic stateedulby law and
implementing the principles of social justice’ lagwn in Article 2.
According to the preamble, the basic value of tlegpublic of Poland,
among others, is the obligation of solidarity witthers. Finally,
mention could be made of tRomanian constitutiorrticle 1 of which
— besides other values — also refers to solidaaken in a political
sense: ‘[rflomania is a sovereign, independentaapitand indivisible
Nation State. The State foundation is laid on thigywof the Romanian
people and the solidarity of its citizens'.

b) The second group comprises constitutions thatnderpreted using
the principle of solidarity. Article 2 of th&alian constitution asserts
that ‘[tlhe republic recognizes and guarantees ithviolable human
rights, be it as an individual or in social groupspressing their
personality, and it ensures the performance ofuthaterable duty to
political, economic, and social solidarity’. Theallan theory of basic
rights interprets individuals within the framewask a way of thinking
founded on social dependence. In Article 2 the Gorisn lays down
two basic principles: the principle of personalifyl principio
personalistico), according to which natural persbage a sphere that
cannot be violated by others and the principle lafghity (il principio
pluralistico), which protects individuals in thegocial relations. In
addition to the general expression of the princgdfiglurality given in
Article 2 (and Article 18 in the guarantee of tiight to union), it is also
specially formulated in the articles relating tocisb organizations
having direct constitutional relevance (family, diistic minority,
religious communities, trade unions, political ps}. Solidarity is not
simply a programme principle, baiso influences civil law relations
between citizenswhich is true of provisions relating to the family
(Article 29), the right to health (Article 32), thight to work (Articles
35-36), the limits of the right to property (Argd 42 and 44), private
economic enterprise (Article 41(1)), workers’ peagation in the
management of companies (Article 46), the systencamperatives
(Article 45) and the ability to acquire propertyrisle 47(1))*® As the
Italian constitution lists among basic constitudbnprinciples the

% In this sense, in ltaly one may speak of the dorismalization of civil law,

which is manifested first of all in the decisiorfdtte Constitutional Court relating to
family law, labour law and the law of delict. Theopess of constitutionalization
gained importance because the Constitutional Conoved away from the
interpretation of general principles of constitatilaw as mere programme norms.
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principle of equality (Article 3), the principle gblidarity and the right
to work (Article 4), these principles provide gumta for legislature
with establishing a social order in conformity witte constitutiori’

Out of the state-organizing principles of tBermanbasic law (GG),
one may also mention tleeeation of a social statésG, Articles 20 and
28), which, taken in a general sense, means piugeend helping
weaker people. In a wider sense, however, it magdostructed as the
possibility for everybody to share common goodsreuwger, ensuring
dignified conditions of existence. The GG suppotiés by the
declaration of basic social rights, the speciallaiipn of contributions
to public revenues and the creation of equal oppiies* However,
the state — as a social state governed by theoflév — does not only
protect the individual from social risks but alseeurages self-help and
solidarity communities. Consequently, the GG’s abstate governed
by the rule of law is not a ‘totally caring stateut, apart from the
welfare of the individual, its aim is also to reali ‘responsible
freedom The task of the German social state is to implenaenl
maintain social justice. The protection of work andomes earned by
work as well as the guarantee of social securiyspectively of the
individual’'s working capacity presuppose redisttion defined
primarily by the princifle of equality. This is gnoded on the ethical
principle of solidarity** The guarantee of social justice by the state
transformssolidarity to be borne by societinto a legal issueThe
socially just social system ensures everybody thussipility to
contribute to the economy and culture in a selédrining way based
on his own decision and performarice.

3% T. Drindczi ‘Allamszervezési elvek és allamszervezet az Okasztarsasagban’
[Principles of State Organization and the Structfr&tate in the Republic of Italy]
11 Magyar Jog(2007) pp. 672-674.

403, Zeller, ‘Német Szovetségi Koztarsasag' [FedBepublic of Germany] in N.
Chronowski and T. Drinéczi, eds.Eur6pai kormanyformak rendszertana
[Systematics of European forms of government] (Beds HVG-Orac Kiadé 2007)
pp. 118-119.

41T, Drin6czj Gazdasagi alkotmany és gazdasagi alapjogonomic constitution
and economic fundamental rights] (Budapest-PécaléBiCampus Kiad6 2007) p.
145.

42 p, BaduraStaatsrech{Miinchen, C. H. Beck’sche Verlagsbuchhandlung 1996)
(2) p. 256.

“3bid., at p. 257.
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c) The principle of solidarity emphasized in theeabed founding
treaties of theeuropean Uniorenhances — externally — thaentity of
the integrationalorganization (in other words, the fact that the
integration of the Member States forming an indreglg close union
between themselves differs from other internati@mmghnizations§? on
the other hand — internally — it gives expressmithe economic-social
cohesion between Member Statesd to the commitment of mutual
assistanc& Internal solidarity is a natural consequence o€ th
development of the community established amonggéest which, on
the other hand, serves as a foundation e.g., orfrke movement of
labour, temporary derogations for acceding statescerning the
fulfilment of some requirements or the expansion tnsfers of
resourceé® The principle of social solidarity as the foundatifor the
social welfare system can also be found in thetipeof the Court of
Justice’’ This practice is justified by the title of th€harter of
Fundamental Rightsumming up solidarity rights, which acquired legal

4 p. Szilagyi ‘Csak akkor(?) és abban a mértékben(?)...: Szulssitis és
szolidaritds az Eurépai Uniéban’ Recenzié [Only #Ad to the Extent(?)...:
Subsidiarity and Solidarity in the European Uni&gview, 1Eurépai Jog(2009) p.
63.

45 Some examples: The material manifestation of erihgncohesion between the
Member States is the Solidarity Fund, which prosiéenergency relief in case of
natural disasters. (See O. 8kp‘A szolidaritas alapja’ [The Basis of Solidarity],
Piac&Profit (October 2007) pp. 22-23.) Joint action againstoteattacks and
mutual assistance in case of a terrorist attackeaseired by the solidarity clause.
See Art. 222 of the Treaty on the Functioning @& European Union (consolidated
version).

46 p. Balazs, ‘A szolidaritas hatarai Eurépaban’ [Lireits of Solidarity in Europe],
2 Esély(2002) p. 5. In connection with the economic driyiforces and political
significance of solidarity, Arpad Gordos statest thze principle of solidarity is the
suspension point of our European policy’. A. Gordés szolidaritas és a
szubszidiaritas mint a ko6zj6é horizontdlis és véiti szolgalatanak alapelvei’
[Solidarity and Subsidiarity as the Basic Principlef the Horizontal and Vertical
Service of Public Good] in J. Frivaldszky, e&zubszidiaritds és szolidaritas az
Eurdpai Unidban[Subsidiarity and Solidarity in the European UnidBudapest,
OCIPE Magyarorszag — Faludy Ferenc Akadémia 20063P.

47 A. Somek, ‘Solidarity Decomposed. Being and timeBuropean citizenship’
University of lowa Legal Studies, Research Paperl3, 2007, p. 4., available at
<http://ssrn.com/abstract=987346>, (last accesae2dl 1.2009).
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force through the Treaty of LisbdfIn this respect, attention must be
drawn to the following idea of Gabor Kardos:

‘i)t is not unjustified to designate economic aswkial rights as solidarity
rights. The reason for this is that the financiadd of services provided on
the basis of social rights is given by nationalizealidarity, which
receives its resources from taxes. At the same, tiheinclusion of the
concept of solidarity in the summary of basic rigtd be protected by the
EU further emphasizes the importance of this valuthe functioning of
this institution’®

Having regard to international legal developmem, tnodern catalogue
of fundamental rights does not merely declare @aksolidarity rights
(oriented to the world of labour), but also atttdsi importance to
solidarity between generatiofisand also regulates environmental and
consumption risks based on the universal prin@pklidarity>*

3. Solidarity-oriented provisions of the Hungarian Constitution (Act
XX of 1949)

The Hungarian Constitutidhdoes not expressly lay down the principle
of solidarity; however, it contains several rulesgired by some aspects
of solidarity. The solidarity-oriented rules, instions and solutions of
the legal system may be traced back to them. As#me time, it is a
problem that solidarity — similarly to other comstional values — has
become interiorized to a low degree in the meminérghe political
community, to whom the Constitution is addressed amom it is
about. As opposed to other constitutional valuesh s the rule of law,
demaocracy, parliamentarism, freedom, security, humghts etc., the

“8 Charter of Fundamental Rights of the European infitle IV. Arts 27-380J C
303/8-10, 14.12.2007

49 G. Kardos, loc. cit. n. 9, at p. 170.

%0 Art. 25 of the Charter of Fundamental Rights & Buropean Union (rights of the
elderly)

51 Arts. 37-38 of the Charter of Fundamental Righfsttee European Union
(protection of the environment, consumer protegtion

52 At the time of finishing this essay, this is ActXXof 1949, which has been
modified several times. However, the majority of tllational Assembly elected as a
result of the parliamentary elections of 2010 setsi an objective to create a new
Constitution and set up an ad hoc preparatory ceéenior constitutional reform on
5 July 2010, which, according to the press, islaarate the regulatory conception
by the end of 2010. On the website of the Parliarttem minutes of the sitting held
on 20 July were not available on 22 July.
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value-character and preciousness of which coul@beld have been)
learnt by society in the two decades following tlemocratic political
transformation, the value of solidarity could haaken root in the era of
socialism too as a community-organizing factor.sTieiwhat happened,
for example, in Poland and Czechoslovakia, whelidasiy against the
dictatorial state and regime had developed andénfted social practice
before the years of political change. In contrastiungary the Kadar
era was favourable for achieving modest individpabsperity and
influenced public atmosphere in the direction df-seerest pursuing
behaviour. As a result of these circumstances, Higynigas a lower level
of social solidarity, and consequently, also lovesels of law-abidance
than other post-socialist countries with a simllae of development.
On the other hand, there is a high demand for gwwent intervention
and high expectation of solutions of redistributian many cases
without the recognition of the justified need feadiness to individual
sacrifice. The outlined attitude of the politicalnemunity may serve as
explanation to the question why solidarity as astitutional value has
such a low impact on the actual state of realitidimgary.

In spite of the above, from the aspect of Hungadanstitutional law,
solidarity may be considered a value that is inddpat of
constitutional regulation, which, at the same timgy be served by
several instrumental values laid down in the b&sic or a lower level
legal norm. The solidarity-oriented provisions dfiet Hungarian
Constitution may also be analysed in politicaleinational and social
dimensions based on the system described above.

a) In the Constitution one may find only provisiaiging expression to
political solidarity indirectly, e.g., in the provision concerning tlemse
of responsibility for the fate of Hungarians livigytside the borders
(Article 6(3) — responsibility clause), the instian of the Head of State
designed to express national unity (Article 29)tha recognition of the
rights of the national and ethnic minorities defires participants in the
sovereign power of the people (Article 68)During the identification
of solidarity norms it may cause a problem thatlibsic law uses the
terms ‘people’, ‘people representing a constityzart of the State’ and
‘nation’ as well (both in the form of subject andtriaute). The

3 Concerning political solidarity, see A. Zs. Vargalkotmanyunk értékei. A
fogalmi keretek’ [The values of our Constitution.nAtional framework], Iustum
Aequum Salutaré009) pp. 97-100.
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expression ‘(Hungarian) people’ denotes nation ipcétical sense
having the meaning of nation as state, which atsBudes persons
belonging to (national and ethnic) minorities.Hétcategory of nation is
used within the meaning of nation as culture, matsoboth a narrower
and wider category than political nation. It is noaver, because it
embraces only the part of the citizens of the stdte share the same
culture, speak the same language, have the sagiespidentity etc. On
the other hand it is wider, because it regardsaas gl the nation also
those who live in other countries and are citizeinsther states, but who
otherwise belong to the nation based on their lagguculture, origins
etc. Because of the complicated nature of the naifmation, the terms
‘people’ and ‘citizenship’ are rather applicable déonstitutional law.
Therefore — in this sense — ‘people’ may be reghedethe indispensible
element of the state, the source of state sovdyeagrd the community
functioning as the vehicle of political solidarify.

b) Theinternational dimensiorof solidarity is manifested primarily in
the foreign policy objectives of the state formethin the Constitution
(Article 6), the provision about the acceptanceirgérnational law
(Article 7(1)), the authorization relating to Euegm integration (Article
2/A) as well as in compliance with certain policigsrticle 57(4)).
Although solidarity with the international communiand the other
Member States of the European Union is not exprdasi down by
these provisions, nevertheless, it may be takea @wtcount as an
immanent value during the interpretation of the §ibation. Help with
the latter is provided by the expressions: rejectibwar and violenc®,
endeavour to cooperate, taking part in establisBumgpean unity, joint
exercise of authority, which presuppose solidawity those concerned.
Moreover, because readiness to international angdrasational
cooperation is expressed in the Constitution, tleasttutional Court

54 See J. Petrétei, op. cit. n. 24, at pp. 185-188iffarent view is held by e.g. Janos
Zlinszky, who considers ‘people’ an ethnic concamd ‘nation’ a political category.
See J. Zlinszky, ‘Tudjatok-e, mi a haza?' [Do yaww what motherland is?] in
Formatori luris Publici — Unnepi kétet Kilényi Gépaofesszor 70. szilletésnapjara.
[Special Volume Dedicated to the Y(Birthday of Professor Géza Kilényi]
(Budapest, PPKE-JAK, Szent Istvan Tarsulat 200699.

%5 This may also be regarded as the declarationeofigint to peace, which may be
grouped with the solidarity rights described aboSee Zs. Baloghet al, Az
Alkotmany magyarazatflhe interpretation of the Constitution] (BudapesiK-
KERSZOV 2003) p. 157.
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may, during its interpretational activity, G&ethe provisions of
conventions containing accepted international albligpns which give
expression to and serve solidarify.

¢) Therules of the Constitution inspired bgocial solidarityand giving
expression to the social responsibility of the esfafre: providing
support for those in need (Article 17), the pratactof the young
(Article 16), the right to social security (Artick)/E) and health (Article
70/D). In a wider sense and having regard to thaldecies of
international legal development, solidarity may dssociated with the
right to a healthy environment (Article 18) and ttight to access to
culture (Article 70/F), freedom of coalition ancethight to strike (70/C),
parents’ duty to educate their children (Articlg,&nd the obligation to
contribute to public revenues, which constitutes timancial base of
institutions of solidarity encouraged or organizgdthe state (Article
70/1).

With respect to the interpretation of the mentiosetidarity norms —
expressed mostly in social rights — , determinasigmificance may be
attributed to the right to human dignity, the prohibition of
discrimination, equal rights and opportunitis while the background
for their implementation is provided by the prideipof market
economy. According to the position of the Constiidl Court, apart
from the declaration aharket economyhe Constitution is neutral from
the point of view of economic policy, which means that it is not

% For more detail concerning the role played by rimiéional law in the
interpretation of the Constitution, see L. Blutmahhemzetkdzi jog hasznalata az
Alkotmany értelmezésénél’ [The use of internatidaal in the interpretation of the
Constitution], 7-8logtudomanyi K6zI6n2009) pp. 301-315.

57 See, for example, Decision 357/B/2002 of the Qarniinal Court (30 May 2006)
dealing with the the protection of victims, in whithe Constitutional Court also
referred to the solidarity principle of the Europe@onvention of 1983 on the
Compensation of the Victims of Violent Crimes is ieasoning.

%8 According to Sonnevend: ‘[wlith regard to socistale solidarity, the social
responsibility of the state is what is laid downthg Constitution. In this context,
two constitutional principles of central importanc®gy serve as a starting point:
respect for and protection of human dignity and phiaciple of citizens’ equality
before the law’. Sonnevend, op. cit. n. 22, atIpp.

% The above also serve as guarantees of sociatguatid tolerance (and social
immunity). Solidarity is also connected with thesdues.

50 Decision 33/1993. (V. 28.) of the Constitutionalu®, ABH (1993) 247., 249.
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committed to any model of market econofhysocial market economy,
laid down in the preamble, is merely a state objedh the Republic of
Hungary; therefore, it cannot be invoked concerrtimg principle of

solidarity ®?

In the present essay, | will not provide a detadealysis of the basic
rights, fundamental duties and constitutional pples listed above, but
merely mention the fact that its practice, the Constitutional Counas

invoked the principle of solidarity during its impeetational activity

primarily in connection with the right to socialcseity and the social
security system guaranteeing this right.

The Court considers thight to social securitya constitutional value:

‘[tthe Constitution defines the right to social sgty as a terminal
value (Constitution, Article 70/E), which — by waf the state’s
objective obligation to protect the institutionsafimenance of social
insurance and social institutions) — ensures tedahentitled to it the
support required to live in old age, and in theecas sickness,
disability, being widowed or orphaned and in thesecaof
unemployment through no fault of their own. Thetiosental values
attached to the terminal value (the conditionstffier establishment and
operation of the institutions and for receiving gpecific provisions)
are set forth in statutes and other legal instrumealating to the
institutions.®?

Out of the connected ‘instrumental values’, it vwasthe case of the
characterization of the mixed nature and operatioime social security
systemand the services provided within its frameworkvadl as the
created legal relations that the Constitutional €oinvoked the
principle of solidarity. State regulation of legalations created within
the framework of social security is governed by trnciples of

individual responsibility, self-care and social igatity.** Social

51 Decision 21/1994. (IV. 6.) of the Constitutionah@t, ABH (1994) 117., 119.

62 |f the Constitution contained, as a basic prireipf the economic order, the
requirement of social market economy or, in conoactith market economy —
similarly to the Polish Constitution — the prin@pbf solidarity, then during the
protection of the constitution, besides the requéwets of fair distribution, social
balance and the subsidiary responsibility of tlaestthe requirements of individual
responsibility and foresight could also clearlyaldf Concerning this, see Drindczi,
op. cit. n 41, at p. 165.

5 Decision 47/2007. (VII. 3.) of the Constitutior@burt, ABH (2007)-I. 620., 637.
5 In order to ensure the operability and financivigthe social security system,
there was a need for a comprehensive reform ofystem. Since 1 January 1998
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security, on the one hand, gives the insured psrsmme in-kind
provisions based on the principle of solidarityd @am the other hand, it
gives financial provisions to them adjusted to #maount of their
payment$® The Court itself finds the system mixed in a deu#nse:

‘[flirstly, in the respect that the state meetsdtdigation of care laid
down in the Constitution by operating both a comspun} social
security system and a system of social provisiomshis dual system
both insurance and solidarity are present. Seconidéylegal relation
created by compulsory social security itself hasizged nature too,

because it contains both the elements of insurandesolidarity®®

The principle of solidarity also plays a role dgyithe constitutional
examination of the establishment of the obligatibem pay a
contribution®” and the amount of the contributf8n

the pension system has been characterised by nfixedcing: it consists of a
distributive-impositional element (social securjpgnsion) and a capital backing
element (private pension). The change is aimeégilating legal relations created
within the framework of social security in accordanwith the requirements of
individual responsibility and self-care and thenpiples of social solidarity.’
Decison 5/1998. (lll. 1.) of the Constitutional CoWABH (1998) 82., 87.

5 ‘As applied in Art. 70/E of the Constitution, thetion of “social security” means
a system based on legally compulsory membershigtedompulsory payments of
the members, providing both financial and in-kiedvices, the functioning of which
is laid down by legal provision. In other wordsatstoperated social security is a
supply system which gives insured persons in-kimdvigions — based on the
principle of solidarity — independently of the amowf the contributions, in case of
the occurrence of events that are certain or higitgbable to take place in a
person’s life, as well as financial provisions dffeting amounts adjusted to the
amount of the contributions paid by the insuredspes, who are required to
contribute a percentage of their income laid downrav to the maintenance of the
social security system.” Decision 51/2007. (IX.)16f the Constitutional Court,
ABH (2007)-I. 652., 657.

% Decision 35/1997. (VI. 11.) of the Constitutio@durt, ABH 1997. 200., 214.

57 ‘Therefore, it may be deduced logically from thenstitutionally acceptable
principle of solidarity that based on the Consiitng the legislator is free to extend
the obligation to pay a contribution to all inconezsned by work but derived from
different sources, consequently, even to incomesedaby the insured persons
within the framework of their legal relations ineth second or third jobs, as
employees, sole traders or partners. Otherwise,ptivciple that — within the
framework of medical care — those of lower income entitled to the same social
security services as the insured persons payinigehigontributions would not be
constitutionally acceptable either. Therefore,hié textension of the obligation of
contribution to include incomes gained within theniework of further employment
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Finally, it could also be interesting to examineenhthe principle of
solidarity plays no role in the practice of the Guttional Court. For
example, in its Decision on the wealth tax adopied2010%° the
Constitutional Court does not mention it eithersaseason or as an
aspect of interpretation — despite the fact thaincerning the
proportionality (fairness) of contributions to pigblrevenues, social
solidarity serves as a (not so hidden) underlyimgvation.

O g U

Summarizing the observations contained in the egsay arrives at the
conclusion that solidarity may have an impact ome #xistence,
establishment or interpretation of several legatitations. However,
compulsory solidarity prescribed by the state iy @restricted means
and may easily lead to paternaliSmTherefore, legal provisions

and entrepreneurial legal relations is — at leastljp— accompanied by an element
of insurance, the taking into consideration of phimciple of solidarity to a higher
proportion in this circle is not in itself uncortgtional.” Decision 34/1997. (VI. 11.)
of the Constitutional Court, ABKL997) 174., 187.

% 1n accordance with the principle of solidarityntdbutions defined as percentages
impose a heavier burden on people of higher incothas those having lower
incomes or no income at all; on the other hand, dbelity of in-kind health
insurance provisions is independent of the amofititeocontribution paid. Decision
197/B/2002. of the Constitutional Court, ABH (200389., 1394-1395.

% Decision 8/2010. (I. 28.) of the ConstitutionaluEp Magyar K6zI6ny(2010)Ne

10

0 Reference to the principle of solidarity has appeaonly in the communication
(campaign) of the government but it has little valece to constitutional law. Let us
quote without comment: ‘[t]he introduction of thesalth tax which concerns the
richest 5 percent of the population is right argt,jbecause it enhances proportional
contribution to public revenues and the principle solidarity’. Available at:
<http://www.kormanyszovivo.hu/news/show/news_29848Ehu>, (last accessed
on 05.02.2010).

"™ A Hungarian example of the declaration of politisalidarity by the state is
Political Statement 1/2010. (VI.16.) OGY of Parliemh about National Cooperation,
the posting of which in public institutions was erdd by Government Decision
1140/2010. (VII. 2.). Within the framework of théssay it is impossible to give a
thorough scholar analysis of the statement. Howeter worth mentioning that the
statement recognizes the system of national cotiperafounded by the
parliamentary elections of April 2010, it sets @sdbjective to build up the system
of national cooperation, which has both a politmatl an economic projection. The
statement enumerates certain values (work, hommelyfehealth, order) which ‘bind
the members of the diverse Hungarian nation togeftflee content of the statement
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expressing and implementing solidarity must be dhase wide public
social consensus. If the principle of solidarityeigressly laid down in
the Constitution, this fact may encourage its dsem legislation and
the application of law because it enjoys the pigdac of the
Constitutional Court. Moreover, the assertion o€ thrinciple of
solidarity in (constitutional law) may contribute the more effective
implementation of social justice and tolerance asll vas social
immunity. Naturally, this presupposition is reatisbnly if the principle
of solidarity laid down by the Constitution haslreacial legitimacy.

is a political declaration so far, and in the sumEfe2010 it still cannot be seen to
what extent it is intended to be used during thestitution-making activity that had

begun already. It is possible that by the congbitalization of some of its elements,
the state/governmental scale of values, stylei@sew social contract, will acquire
a certain degree of normativity. It is only follawg this that its interpretation and the
analysis of its impact will become possible.
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Hungarian and Croatian electoral remedies

Right to legal remedy in its general, most commamse means the right
to initiate proceedings against some state decisédare an organ that
is different or separate from, or is at a higheelghan the organ that
has taken the challenged decision, during which ithery to the
initiator’s rights or lawful interests will be elimated and remedied. In
this sense the right to legal remedy includes Bmhright to the review
of decisions and the right of access to the cdurts.

Based on the wording of théungarian Constitutiori the Constitutional
Court has concluded that the Constitution attaches atyho statutory
regulations laying down different procedures inesrdo specify the
forms of legal remedy, to establish the forumsddjudication and to
determine the levels of the remedy sysfeffhis, on the one hand,
points to

‘possible differences in regulation, in other wqrttsthe fact that legal
remedy may take different forms in different prooess’?

On the other hand, the regulation authorizes thggsliure to set
conditions for the exercise of the right to remeady even to exclude it
beyond certain limits and on certain conditions.cédingly, the

Constitutional Court has establishéater alia, that the requirement of

* Dr. habil. Timea Drin6czi, PhD, associate profgssConstitutional Law
Department, Pécs, drinoczi@ajk.pte.hu

* Dr.sc. Mato Palg, PhD, teaching assistant, Department of Congiitati and
Political Sciences, Osijek, mpalic@pravos.hr

! See e.g., Art. 2 point 3 of ICCPR, Art. 13 of ECHRd Art. 57 (5) of the
Hungarian Constitution.

2 Art. 57 (5) of the Hungarian Constitution: In tRepublic of Hungary everyone
may seek legal remedy, in accordance with the piows of the law, to judicial,
administrative or other official decisions, whiatfringe on his rights or justified
interests. A law passed by a majority of two-thiod¢he votes of the Members of
Parliament present may impose restrictions on thet to legal remedy in the
interest of, and in proportion with, adjudicatiohlegal disputes within a reasonable
period of time.

3 Decision 1437/B/1990 of the Constitutional CodBH 1992. 453., 454.

4 J. Petrétei, Magyar Alkotmanyjog Il. [Hungariamstitutional law I1] (Budapest-
Pécs, Dial6g Campus Kiadé 2005) p. 221.
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ensuring the basic right to legal remedy by all ngeshall be applicable
to decisions on the merits. Therefore, the legislahjoys a rather high
level of freedom in establishing the remedy systend its individual
elements. Pursuant to tl@@onstitution of the Republic of Croatihe
right to appeal against an individual legal decisipassed in first-
instance proceedings before courts or other aathdrbodies shall be
guaranteed. The right to appeal may, by way of gxze, be denied in
cases specified by law if other legal protection eissured. This
provision implies that appeal is a legal remedy thast be granted to
any legal subject in the Republic of Croatia unkksse is an option of
lodging some other remedy. T®nstitutional Court of Croati@eems
the right to appeal possible only if the first-enste body of a judicial or
an administrative authority that passed the coadedecision gives and
explains the grounds of that decision which then loa contested by
appeaf This means that the Constitution guarantees te df appeal
against all actions passed by authorities in power.

Proceeding from the nature of the right to remedtlg, present essay
aims to answer the question whether there is amjlasity between
electoral remedy rules in Hungary and Croatia amddeascribe any
similarities found and their legal relevance. Weuase that there are
some subject areas where similarities as well #ereinces can be
captured. We analyze the reason and justificatidhese characteristics
from the perspective of a constitutional democradgvertheless, in
order to understand and compare remedy procedtiisspecessary to
give a brief — comparative — introduction to thecébral systems and
electoral organs in these two countries.

I. Electoral systems

1. The Hungarian electoral systemas adopted in 1989 when the main
compromise reached during the Roundtable Discussias to establish
a mixed electoral systemthus electing representatives from

5 Art. 18 of the Constitution of the Republic of @tia, Official Gazette Nr. 85/10

5 Decisions of the Constitutional Court of the Rejmubf Croatia U-111-4532/2007
and U-111-1187/2006

" The basic rules for the electoral system, suffrafection bodies functioning and
the electoral procedure applicable for the elestias well as votes on plebiscites
and popular initiatives) are provided for by Act X3X1949 on the Constitution, Act
XXXIV of 1989 on the election of MPs and Act C d997 on Electoral Procedure
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majoritarian  single-member districts(SMDs) and from multi-
membeijst proportional representatior(PR) districts (territorial list
election)® Additionally, anational listwas established to equalize the
shortcomings of both the majoritarian and the prtipoate systems.
Consequently, Hungary’s mixed electoral system dnes three
essentially distinct system® elect its unicameral 386-memifer
Parliament: voting for single candidates from SMihtests, list-voting
for parties in larger territorial districts (cousd) using proportional
rules to award seats from party lists, and propodily allocated
compensation seats from the national compensastnThefirst two
levels each require a ballathile the national compensation list uses
surplus voteghat have reached no mandate at other levelssiitpdus
votein SMDsis the vote that is cast for a candidate durirgfitst valid
round but cannot result in mandate in any electaral. The surplus
votesin the PR districtare the votes cast for a list in the valid eledtora
round that are not enough for establishing mandateexceed the
required number of votes for winning a seat.

The election of the European Parliament is heldaiproportionate
electoral system based on list voting, in which téreitory of Hungary
constructs a single constituency. The right to wgetlists belongs to
parties registered in Hungary and they can do sm tipe collection of
200,000 recommendations. Verifying the results, cwhimeans
transformation of list votes into mandates, is ddiye the d’'Hondt

formula. Candidates get their mandates from thealisording to an

and Act CXIII of 2003 on the election of the mentef the European Parliament
(Act L of 2010 on the election of representativésocal governments and mayors,
Act on IIl of 1989 on the national plebiscite armpplar initiatives, and Act LXV of
1990 on the local governments that includes reguladn the local plebiscite and
popular initiatives).

8 See Act XXXIV of 1989 on the election of the mensoef Parliament.

9 See more in T Drinéczi, ‘Ealuation of the newesteadments to the Hungarian
electoral procedural law’, in B. Banaszak and Mrriaezyk, eds., Praktyczne i
teoretyczne aspekty prawa konstytucyjnego (Prdctecal theoratical spects of
constitutonal law) Midzynarodowa konferencja, Wroctaw, 16-18 marca 2006.
(Wroctaw, Wydawnictwo Uniwersytetu Wroctawskieg®0®) pp. 81-82.

19 This number was reduced (to 200) by the amendufeihie Constitution adopted
on 20 may 2010 and published in 2010/85 of thediaffiGazette of the Republic of
Hungary at p. 19722.
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order previously announced by the party. In ordegdin mandate in the
Parliament, a threshold of 5% of the votes calstidsdown for partieé?

2. The current electoral system for representativegshe Croatian
Parliament $abo) was introduced in 1999. Between the Republic of
Croatia’s declaration of independence until 1999niaed electoral
system was applied in which a part of represerdatiwas elected in
one-term constituencies and the other part by ptigoal electoral
system with one constituency. T&londtmethod was applied for seat-
allocation. The share of representatives electeglbrality system in
one-term constituencies decreased by reforms ofceld laws, whereas
the share of representatives elected by propoitisystem increased
and changed in 1999 completely to proportionalesystThere are three
groups of representatives in the Republic of Ceotitat are elected by
different electoral system types. The first groupmprises of 140
representatives out of whom 14 are elected in lfistdaencies by
proportional system and the d’'Hondt method of atog seats. The
number of voters among different constituenciesaay by +/- 5 % in
order to achieve equal electoral rights guarantgethe Constitution.
The other group comprises of 8 representativesatibmal minorities,
elected by plurality system and the constituencywimich they are
elected is the territory of the Republic of Croafiche third group
comprises of 3 representatives of Croatian natsodamiciled abroad.
Consequently, there are a total of 12 constitusnicighe Republic of
Croatia since in addition to the 10 provided foe trepresentatives
elected in ‘general’ elections there are two cowsticies in which
representatives of national minorities and Croatiationals domiciled
abroad are elected. Elective franchise is unifdh®a;threshold is 5% of
the valid votes in each of the 10 constituencies.

Il. Election organs in general

1. In Hungary the Electoral Procedure Act (herdarafEPA)
differentiates between electoral committees andt@lal offices based
on their task to be fulfilled before and duringatiens and votes. The
EPA stipulates thatlectoral committeesare citizens’ independent
bodies subject to nothing but the law. Their priynaasponsibility is to
determine the results of elections, to ensure diradss of elections, to

11 See in more detail N. Chronowski, Constitution &whstitutional Principles in
the EU (Budapest-Pécs, Dialog Campus Kiad6 2005)pp-163.
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enforce impartiality and, when necessary, to restbe legal order of
elections. During the term of its operation, anclel committee is
deemed to be an authority and its members areqotficials. Electoral

committees thus have to be considered as specjgnsrof state
administration. Electoral offices are bodies fulfilling the state’s
responsibilities in connection with preparing, origing, conducting the
elections, providing voters, candidates and normigabrganizations
with information free from any party-bias, handlirdectoral data,

creating technical conditions, checking complianeéh statutory

conditions and professional rules. Except for hatmunting committees
(BCC), an electoral office operates beside eacdtt@@ committee, and
at foreign representation units (FREO). Along ti&® one member of
the local electoral office acts as the keeper efinutes.
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Table 1 Hungarian election organs

committees (BCC)

electoral office

Electoral Electoral offices Head of the electoral offices | Members of the electoral offices
committees delegated for indefinite period by
ballot counting| member of competent - -

units (FREO)

parliamentary single parliamentary  singl@ competent notary head of the electoral office
member districtf member district]
electoral committees electoral office
(PSMDEC) (PSMDEO)
territorial  electoral| territorial electoral| county/capital notary head of the electoral office
committees (TEC) office (TEO)
National  Electorall National Electoral| appointed by the correspondingappointed by the correspondi
committee (NEC) office (NEO) minister minister
- electoral office  at delegated by the head of theéhead of the NEC

foreign representation NEO
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The electoral committee shall act asbady deciding by majority,
therefore in order to adopt decisions the preseftee majority of the
members and the identical voting of the membersqmeare required.
There are minutes made out, that has to includeonitynopinions,
together with their supporting reasons. The elettoommittee decides
the case bydopting a resolutiorin a written form on the day it enters
into force.

2. In Croatia, the Law on Election of Represenetifor the Croatian
Parliament distinguishes between State electonaingssion, electoral
commission of electoral district, county electocainmission and city
electoral commission and voting committees. The Law State
electoral commissiogoverns its organization, scope and performance.
This authority plays central role in organizing asahducting elections
and functions as a permanent body consisting @fgsaf the Supreme
Court of the Republic of Croatia and equal numbgressons chosen by
the representatives of Croatian Parliament at thpgsal of both ruling
party and party in opposition. This legal solutioontributes to the
balance of influence by the ruling and party in agiion. The State
electoral commission is competent for

- delivering opinions on structuring and improvingectbral
legislation and legislation governing the issueedérendum;

- appointment of members of County and the City ofréh
Electoral Committees;

- educating members of electoral committees and ctiewsi for
conducting referendum in local and regional selfegament
units;

- informing citizens on the course of elections amel possibility
of bringing into effect and protecting their elaetorights in
electoral procedure;

- determining the way of filing and publishing masdsi on
conducted elections and referendum;,

- publishing periodical, expert publications concegilectoral
system;

- conduct of election and practice of filing repatsauthorities
on election conduct and referendum;

- setting down the organization of the expert conemsitt
Committee secretary, appointment and their sulbstifu
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- cooperation with domestic organizations and intéonal
organizations and institutions within the scope etéctoral
legislation and election;

- filing reports on conducted election and referendar@roatian
Parliament within 60 days from the announcementthaf
official election results, and

- other activities stipulated by special rules argutations.

The competence for decisions on objections raisedhe protection of
electoral right has not been explicitly laid down the Law on State
Electoral Commission but has been dispersed inrgkdéferent laws
(related to the election of President, represeddsatifor Croatian
Parliament, members of the representative bodidscaf and regional
self-government units and municipal prefects, mayand county
prefects). The State electoral commission is a datgn and
professionalized body and its very professiondlirats a prerequisite
to continuous preparation and education of alligpents within the
electoral procedure ranging from members of elatmymmissions and
their professional boards to the members of elattoommittees and
citizens, which contributes to democratic politipabcess in generd.
The Electoral commissions of constituencee® ad hocbodies whose
members are appointed by the State electoral caionis with
competence for the constituency area. The Coustitatl commission
members are appointed by the State electoral camniswhereas
members of City and Municipal electoral commissians appointed by
the electoral commission of the constituency. Theenimers of electoral
committees are appointed by the electoral commssw the
constituency?

12 M. Jelust, ‘State electoral commission as a standing ingitty Informator
(2005) p. 1.

13 Art. 53 of the Law on Election of Representativfes Croatian Parliament,
Official Gazette Nr. 69/03
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Table 2 Croatian election organs

Bodies Status and role Members
State electoral -permanent judges of the Supremg
commission -organizing, Court and MPs

conduction elections
-giving opinion on
legislation

-educating members
of electoral bodies
-informing citizens

County electoral - ad hoc are appointed by the
commission -activities on voting| State electoral
City electoral| process in  theif commission
commission jurisdiction

Municipal  electoral

commission

Voting committees - ad hoc

lll. Legal remedies in Hungary
1. Legal remedies in the Electoral Procedure Act

a) The EPA identifieshree different kinds of legal remediebjection,
appeal, and judicial reconsideration. An objectian be lodged within
2 days from the notice of the unlawful act to tlmmpetent electoral
committee if anybody observesfringement of laws(on electoral
procedur& or on electoral principléy. The electoral committee shall
decide within 2 days.

The decision in the first instance is deliveredhoy electoral committee
within 2 days upon request (for example, in theeaafsthe registration
of candidates) oex officio(for example, with regard to establishing the
5% threshold during parliamentary elections). Ofpec against the
activity of an electoral office at foreign repretion units (FREO)
shall be submitted to the head of the FREO, whd,shihout delay,
forward it to the National Electoral office (NEO)y bfax or
electronically. The decision shall be taken by Mational electoral
committee (NEC), to which the objection may also fagbmitted
directly. The competent electoral committee shaltide on the case

14 See case in point IV. a).
15 See case in point IV. 2.
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within 2 days after its arrival. The electoral coitiee shall take a
decision at first instance.

The decision at first instance can be challenged Was taken by
violating the law or the assessment of circumstsnaecluding the
weighing of evidence, was not just. In this caseappeal shall be
lodged. The appeal shall be submitted to the alglcbommittee that has
taken the challenged decisithand it shall be referred on the day of its
arrival to the competent electoral committee auteorto decide on it.
The electoral committee in question shall decidettanappeal within
three days of its arrival. Appeal against a resmtubf the NEC shall be
handed to the Supreme Court under a special repreeedure. In this
case the procedure has only two levels: the praeedfithe NEC is
followed by the review procedure of the Supremer€Cou

Table 3 Appeal

Organ (1 instance)

Organ deciding on the appeal

BCC (relating to SMD)

PSMDEC

BCC (relating to the TE notary) TEC
PSMDEC TEC

TEC NEC

FREO (consulates) NEC

NEC judicial review

If the electoral committee agrees with the objegtibomay employ the
following general sanctions: it may establish thetfof violation of
law, it may take an injunction prohibiting the iimger from further
violations, it may annul the electoral procedurétepart affected by
the remedy and it may order its repeat. If thetelat committee does
not agree with the objection, it shall dismis¥it.

A judicial review petitionmay be lodged against the decision of the
electoral committee in second instance to the gocwirt, or against the
decision of the NEC to the Supreme Cdfifthe grounds for requesting
judicial reconsideration and the applicable timenili are those
mentioned above with regard to appeal. In the it@idus court

8 Except in the case of an appeal against the decigithe BCC, because such an
application must be filed with the electoral comggtwhich latter has competence
to adjudicate on it.

17 See case in point IV. 1.

18 See case in point IV. 2.
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proceeding, involving three judges, legal represt@nt is compulsory.
The court decides within 2 days and its judgmenbis-appealable.

b) Chapter V on electoral committees in the EPAIl@gsexhaustively
the formal and material criteria of decision$ electoral committees and
their adoption. The EPA regulating electoral praged determines in
great detail the method of reaching a decision:efketoral committee
shall clarify the facts of the case, present ewidetoncerning the case
and hear the complainant and the other party. Aditionally the
decision will be delivered on the day of its adoptithe decision may
be communicated shortly, by handing or faxing omaling the
resolution. Preference for actual method of dejivisr chosen by the
person involved. This ruling is in line with thechmical development
and the decision 59/2003. (XI.26) of the Constinél Court.

2. Special remedies

a) Legal remedies (complaint) are available in conimcttwith the
content ofnational and foreigmegistry of voters whether the voter is
added to the list of voters or not or, or if he/shenissing or cancelled
from the registry. The forum of complaint is theabeof the local
electoral office in the first instance, and thealocourt in the second
instance. The time limit for submitting the complais the period of
publication of the registry, and 3 days countirgrfrthe communication
about recording in the foreign registry; the he&dhe electoral office
decides the following day at the latest. The cbad another 3 days for
delivering the resolution.

b) Chapter VI on Election Campaign in the EPA pdeg that an
objection can be submitted in connection with fiaeticipation of the
media in the election campaigim particular, concerning the violation
of the basic principles of the electoral procedame the publication of
political advertisements. It is sufficient to indie in the objection the
programme serving as evidence for the violatiotheuit attaching it, as
the indicated evidence shall be obtained by thetalal committee ex
officio. Objections concerning non-nationally cilaied periodicals and
local broadcasts shall be decided by the compdteal electoral
committee; objections concerning district broadedst the competent
territorial electoral committee and those concegmiationally circulated
periodicals, national news agencies and broaddastshe National
Electoral Committee. If the electoral committeeoats the objection,
apart from the above-mentioned general sanctiongy order the mass
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media violating the law to publish its decision tbe operative part
thereof in the form corresponding to the charastéhe medid?

The three-day time limit laid down concerning olies shall be
applicable to this procedure as well. This rule wasrporated into the
EPA as a result of a decision taken by the Cortistital Court in 2003.
In its Decision 60/2003 (26/11) C&the CC dealt with the time limit
available for legal remedy related to broadcasting of political
advertisements by the media relation to the legal remedies existing in
this specific field of electoral procedure, theEERA rule referred to Act

| of 1996 on radio and television which did not pine sameshort
period of timerule for legal remedies rendering the procedureréach
the democracy principle declared in Article 2 oé tBonstitution. The
CC emphasizes that the media has a particularly gndaence on the
public, and that it is outstandingly important, @sglly in the course of
election campaigns, that tifieeedomof expression and the freedom of
information carprevail in the media

c) Article 73 (Part | — general provisions, Chagi¢ron counting the
votes) regulates thecrutiny of votes, i.e., the declaration of resultse
counting of votes is done by ballot counting conteeis and electoral
committees. The EPA provides the possibility fazkseg redress (in the
form of appeal or judicial reconsideration) agaitie declaration of
results in wards and constituencies. A separateplznt cannot be
lodged against the declaration of results delivéned CCB; this kind of
compliant shall be attached to the complaint agaimes declaration of
results delivered by an electoral committee.

3. Legal remedies in practice — Hungary

To illustrate the above remedy procedures, thrgalleases will be
presented. The first two concern the violation afpaign ban, where
decisions of the NEC will be cited, one allowing #pplication and the
other one dismissing it. No judicial review petitiovas submitted
against either of these decisions. The other caseetns the universal
freedom of expression of opinion during campaigm.the case the

19 This should be carried out in identical form withthree days in case of daily
papers and news agencies and in the following issuase of periodicals. In case of
a broadcaster, it shall take place within threesdstythe same time of the day and as
many times as the unlawful communication occurred.

20 Decision 60/2003 (XI. 26.) of the Constitutionalut, ABH 2003. 620.
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decision of the NEC was challenged before the Su@r€ourt, which,
however, upheld the decision and did not find aojation of law.

a) Campaign ban

aa) In itsDecision363/2010the National Electoral Committedlowed
the objections and found that the Internet siteikuinfo had violated the
campaign ban by its published articles referrethtthe objection. The
National Electoral Committee ordered the infringer refrain from
further violations.

Petitioner submitted objections on 24 and 25 AR@LO, in which

he presented that ‘in his opinion the Internet kiteic.info violated

the campaign ban on 24 April 2010 by publishindches entitled

“Fidesz: Even Spit on, We Love You, America!”, “TBeékely
Position concerning Csanad Szegedi's StatementiglEny, before
the Second Roundind on 25 April 2010 by the article$tfe MSZP

(Hungarian Socialist Party) Would Not for All theovid Like to

Influence Members of the Electorate during the CaigiqpBan” and

“FIDESZ Candidate for Edelény Says There Was No |IBawvent

in the Area When His Party Was in Poweih his petition, the
petitioner indicated the weblinks providing accesghese articles.
The petitioner requested the National Electoral @ittee to

establish the violation of law and order the irden to refrain from

further violations.

In accordance with Section 40(2) of the EPA, “Elattcampaign is
prohibited after 0:00 o’clock of the day prior téeEtion Day until

the end of voting (i.e., campaign ban)”. Sectiorofithe EPA states
that “[ijnfluencing voting intentions of voters isegarded as
violation of campaign ban.” The National Electo€@dmmittee has
found that the articles referred to by the petigiowere published on
the Internet site kuruc.info during the campaigm laad displayed
such content relating to candidates running for pldiamentary
elections of 2010 and nominating organizations tite definitely

capable of influencing voting intentions of voteaad therefore,
constituted a violation of law as laid down by $att4l of the

EPA’

ab) In itsDecision 362/2010the National Electoral Committeejected
the objection submitted to it. The Petitioner sukedi his objection on
24 April 2010 and presented that ‘on the Internetvé portal of
Népszabadsag he read the writing in question vie tmk
http://nol.hu/specialis/rss_valogatas/lendvai_adosapeluli__jobbra_ig
azodj__ at 10.54 on 24 April 2010. In the petitidmeopinion, by
publishing the article, the newspaper violated ttempaign ban.

143



Timea Drinéczi — Mato Pali

Petitioner requested the NEC to investigate thetematThe NEC
rejected the complaint.

The NEC based the decision on the following grountis
accordance with Section 40(2) of the EPA, “[e]leaticampaign is
prohibited after 0:00 o'clock of the day prior tde@ion Day
(campaign ban)”. Section 41 of the EPA provideg thdluencing
voting intentions of voters is regarded as violatiof campaign
ban”. The National Electoral Committee set forthitsn Resolution
2/2007 (Ill. 19.) on some questions of the campdign, namely
that “[i]t is not considered to be a violation afrapaign ban if the
information publishetefore the commencement of the campaign
ban concerning the candidates or the nominatingrizgtions is
accessible on the website of the electronic conpeavider even
during the period of the campaign ban as well. Heweit is
considered to be violation of campaign ban if aftés
commencement the electronic content provider pabds
information of such kind created either earlierdoring the period
of the campaign ban or updates such informatioBased on the
evidence the National Electoral Committee found tha disputed
article had been published on 23 April 2010. Theefthe fact that
the article was accessible on the Internet welmdithe newspaper
‘Népszabadsag' also during the period of the cagmpbian did not
constitute the violation of campaign ban

b) Freedom of expression during campaign

In its Decision Kvk.IV.37.429/2010/8 the Supreme Court upheld
Decision 323/2010 of the National Electoral Comedttrejecting the
petitioners motion alleging the infringement of famdignity.

On 14 April 2010, applicants filed a remedy petiticoncerning the
statement by Attila Csaba Mesterhazy (in the DenisM.A.Cs. or

M.A.), candidate number one on the national listtted Hungarian
Socialist Party (MSZP) made on the night from 111 20April 2010:

‘Therefore | am asking everybody who believes thate is a need for
such a democratic control, such a strong democaatitrol, regardless
of his or her party preferences, if he or she dusswant to vote for
the fascists and O. V. (Viktor Orban), to suppdre tHungarian
Socialist Party in the second round.” Accordingthe petitioners, it
may be unambiguously identified ‘which would-be l@amentary

power’ M. A. meant ‘by this expression’ and that thys he meant
‘Hungarians electing fascist Members of Parliament’

21 Budapest, 21 April 2010. Presiding judge: Dr. ZplBuzinkay, reporting judge:
Dr. Andras Patyi, judge: Dr. lldiko Fekete.
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‘In the petitioner’s opinion “by his statement, M@s. overstrained the
constitutional limits of the freedom of expressiand opinion and
restricted (violated) the right to human dignitghd also violated the
basic principle laid down by Section 3 Point dpat C of 1997 on the
Electoral Procedure (i.e., EPA). The petitioneguested the National
Electoral Committee to establish the violation aptbhibit the
infringer from further violations.’

The National Electoral Committeeadjudged the objections in its
Decision 323/2010 taken at the session of 15 A2010 (hereinafter
referred to as: Decision) and found that Attila Meésazy’'s statement
referred to in the objections contained an expoessf political opinion

and did not have such content that would exceedirthits of the free

expression of opinion.

The Decision stated that an expression of opinidmdt constitute an
allegation of fact and it could not serve as grofordestablishing the
violation of the basic principles of the Electofait. Moreover, during

the electoral campaign, apart from presenting tbein programme,

nominating organizations often evaluate and rate gtogramme of
their election rivals as well (i.e., negative camgpa Since based on
the opinion of the Committee the disputed senteldt@ot constitute a
violation of the basic principle dfona fideand proper exercise of
rights laid down by Section 3 Point d) of the ER4e objections were
rejected by the Committee.

A review for judicial reconsideration petition wdted against the
decision by the Movement for a Better Hungary thtoutheir
representing lawyer, in which they applied for tfeversal of the
decision and, at the same time, for a decisionwalig the objections,
establishing the violation of law and granting ajumction against the
infringer prohibiting him from future violations.

Their lawyer argued that ‘the decision conflictethwSection 3 Points
a), ¢), e), and d), Sections 29/A and 29/B of tlRAEApart from
these provisions, the decision was also in confiiith the right to
human dignity laid down by Article 54(1) of the Gitution because
by the disputed conduct M.A. exercised the rightetgression of
opinion violating the human dignity of others. Thexcalled that the
Constitution does not distinguish between allegetiof fact and
evaluations concerning the freedom of expressiahogmion, and the
said statement contained an allegation of fact, (iteere are fascists,
they exist). The allegation of fact according toisthO. V. [Viktor
Orban — authors], the Fidesz or the Movement f@&etter Hungary
had something to do with fascists and fascism laakg ground.
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Consequently, based on the consistent practiceovwietl by the
Supreme Court, the statement was suitable for lestaiy a violation
of law, as it could not be considered either assqmtation of a
political programme nor the evaluation of the sonseocelse’s
programme or proper exercise of rights.’

The Supreme Court held that the petition was urdedn

In accordance with the provisions of the EPA refdrto in the
petition?

‘§ 3. During application of the rules of the eleatoprocedure
participants concerned in the election shall imgetrthe following
basic principles:

a) preservation of electoral fairness, preventibelectoral fraud,
(...)

c¢) equal opportunities of candidates and nominatigginisations,

d) bona fideand proper exercise of rights,

e) possibility and impartial adjudication of legamedy.’

‘The Supreme Court pointed out already in its Order
Kvk.IV.37.248/2006/2 that the freedom of express@nd opinion
guaranteed by Article 61(1) of the Constitution Isheot be
restricted even during the electoral campaign.olsidnot constitute
the violation of the provisions relating to basrinpiples contained
in the EPA if the campaign tricks of one of thetjgarelicit extreme
manifestations from the opposing party.

With regard to the present case, the Supreme Capinplding the
decision of the NEC, also found that the disputatesient did not
constitute an allegation of fact but an expressanopinion.
Moreover, the content of the statement was inateusacause it
was not possible to vote for ‘O.V." in the secoraund of the
elections, votes could only be cast for single aetds. The
disputed classification ('fascists’) appeared witho further
specification, therefore, based merely on the despstatement, it
was not possible to determine to which specificspefpersons it
referred to. The question whether this statement Ineaevaluated as
an allegation of fact or an opinion had significarwith regard to
the violation of electoral principles. An opiniamitself — be it either
extreme or offensive to some — could hardly resuli violation of
electoral rules. The fact that the person making #tatement
considered some people fascists did not violatebtséc principles
of the EPA listed above despite the fact that mubfinion could
find such characterization of political adversarigffensive and
morally objectionable. The violation of the elealoprinciple laid

22 Art. 29/A contains provisions concerning the ekshiment of facts, while Art.
29/B contains provisions relating to the decision.
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down by Section 3 Point d) of the EPA may be ewhét if the
participants involved in the elections exercisearteiectoral rights —
including the right to carry out campaign activityin a such a way
that, by hiding or distorting certain facts, thdtempt to mislead the
electorate and thereby to reduce the electoral cgwarof their
political adversaries. (Kvk.Il1.37.211/2006/3.)

The NEC's decision did not violate the basic phites of the EPA
enumerated in the petition. When taking its deaisithe NEC
established the facts correctly based on the datts aisposal, it
deliberated upon the matter and adopted its decisiovote. The
fact that the NEC evaluated the statement in cquestis an
expression of opinion and not as an allegatioraof élid not result
in electoral fraud nor did it prejudice the equpportunities of the
candidates.

With regard to the allegation that the decisionlated the right to
human dignity guaranteed by the Constitution, tieréme Court
held that the expression of opinion (classificatiogferring to an
undefined circle of people that cannot be precisidtermined on
the basis of the statement itself was not suitabléhe present case,
for establishing the violation of the constitutibmights of others.
During the review of the decisions of the NEC om thasis of
Sections 82-85 of the EPA, the Supreme Court exagnithe
implementation of the provisions of the Constitatimainly from
the aspect of compliance with substantive and phaee electoral
rules. The arguments presented above do not maathe Supreme
Court approves of such evaluation of political adaeies. However,
maintaining the standard of political culture ist momatter falling
within the scope of electoral judicature. In coesation of all of the
above, the decision of the NEC did not violate laggulation on
the grounds indicated in the petition; consequetttly decision was
upheld by the Supreme Court under Section 84 (MtR9 of the
EPA’

IV. Legal remedies in Croatia

1. Supervision of election legality in the Repubbtf Croatia falls
outside judicial authority. The Law on Election Répresentatives for
the Croatian Parliament provides objection as regnfed protection of
electoral rights. Objection is filed with the Stakectoral commission
within 2 days (48 hours) counted from the day wtienobjected action
was completed. Active legitimacy in filing objeatidies within any
political party, independent candidates, candidiiesepresentatives in
the Croatian Parliament, at least 100 voters deast 5% of the voters
of the constituency in which the elections are cated. There are two
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cases of infringement of electoral rights: irregityain nomination
procedure and irregularity in election procedureredularity in
nomination procedure refers to failure to meet di@dar nomination
condition stipulated by law whereas irregularityalection procedure
can refer to inaccurate counting of votes. The eStatectoral
commission renders decision on a raised objectitiin48 hours from
the day of filing the objection. If the State etseti commission, while
deciding on the obijection, establishes irreguksitthat substantially
influenced or could have influenced election result shall annul
electoral actions and set the course in which #reyrepeated. In case
that annulled actions cannot be repeated or igulaities refer to
voting procedure and they substantially influenced could have
influenced election results, the State electorahrossion shall annul
elections and set a deadline to repeat it. Thus, Shate electoral
commission has two options if it establishes amggularities in the
process of nomination or election. It can eithgresd electoral actions
or annul election. The criterion for a decisiontbe objection filed is its
real or potential influence on election resultsilufa to meet particular
condition stipulated by law in reference to passleetoral right always
results in repeating electoral actiorisregularities in the election
procedure referring to inaccurate counting of vabéshe particular
politically active participant sometimes can andother cases cannot
have influence on election results. If there isimituence on election
results there is no real reason to repeat speeiictoral actions. The
State electoral commission is a body of first ins&a that adopts
decision in reference to objection for protectidérelectoral right.
Pursuant to the Constitution the Constitutional €osupervises
constitutionality and legality of elections andtstaeferenduri® The
Constitutional Act on the Constitutional Court stgies that the
Constitutional Court solves all electoral disputiest do not fall under
the jurisdiction of the courts and decides in cak@appeal against a
decision of the State electoral commission. Evediitipal party, every
candidate, at least 100 voters or at least 5% ef vibters of the
constituency in which elections are conducted haght to file an
appeal to the Constitutional Court against a firstance decision of the
State electoral commission. The appeal is filedthiwit8 hours from the
day of the receipt of the decision by the Statetetal commission

2 Art. 129 of the Constitution of the Republic ofd@tia, Official Gazette Nr. 85/10
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which rejects objection as ungrounded. The Cortital Court decides
on the appeal within 48 hours from the day of éiseiipt.. Decision upon
the appeal is rendered by hocpanel of three judges by unanimity. In
case unanimous decision upon the appeal in elédmpute has not
been reached, the session of the ConstitutionalrtGimcides, which
involves all thirteen judges.

2. Besides the State electoral commission and @atmstal court that
operate outside the judiciary there are no othéraities in Croatia to
seek protection of electoral right from. Considgrithhe fact that the
Constitutional court decision in relation to theogection of electoral
right completes this procedure in the Republic oddfia, and since the
Republic of Croatia as a member of the Council ofope signed and
ratified the European Convention of Human Rightd &undamental
Freedoms, it is possible to seek protection betweeEuropean Court of
Human Rights if any right guaranteed by the Corneenhas been
infringed in the course of election.

The following legal remedies are available for pinetection of electoral
rights in the Republic of Croatieobjections that is reviewed by
electoral commission arappealsthat is decided by the Constitutional
Court.

3. In Croatia, the practice of the Constitutionabu@ in rendering
decisions on appeals against decisions of Stat¢oedd commission by
which the filed objection has been rejected as aumgled is rather
diverse. In May 2005 the Constitutional Court s/ diecision admitted
the appeal against the decision of the County @lelctommission of
the Osijek-Baranja county and ordered the formatbmew electoral
committee and the repeat of election for the membéithe municipal
council in themunicipality of Bilie?* By the count of ballots it was
established that there were more ballots castarbtx than the number
of registered voters so that pursuant to Article pbfagraph 3 the
Electoral Committee was dissolved, a new one hdgktappointed and
the election was repeatétSuch a decision of the Constitutional court

% gee the decision of the Constitutional Court o fRepublic of Croatia U-
VIIA/2257/2005, available at: <http://sljeme.usuduisud/praksaw.nsf/Pojmovi/
C1256A25004A262AC125700B0046E606?OpenDocument>.

% The Law on Nominating Members of Representativedi@® of Local and
Regional Self-government Units, revised text, Gdficazette Nr. 44/05
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is the only logical solution regarding the fact ttlihere were more
ballots cast than the number of participating rtegésl voters.

4. Besides the previous case that refers to ireeigylin the election
procedure the Constitutional Court rendered a tecis May 2001by
which it admitted the appeal against the decisipthb County electoral
commission of thePrimorje-Gorski Kotar Count$® Recalling the
corresponding provisions applicable to the nomamatf candidates, in
this case the commission established that a pkticandidate was not
resident of the area of the local self-governmenit that he was
nominated for, therefore the City electoral cominissvas ordered to
subsequently set rearrange the election list. @veelxplicitly stipulates
that a candidate for the members of representatidy of the local or
regional self-government unit who does not meet tomditions
stipulated by law cannot subsequently achieve liegallid candidacy.
In this case County electoral commission of thenBrje-Gorski Kotar
County, without authorization,, set the time lifat meeting particular
conditions and by doing so it directly infringect texplicit provisions.

V. Conclusion

Recalling that the starting point of our researchsvithe common
approach of the Hungarian and Croatian Constitudiath the respective
Constitutional Court8’ we captured four areas that were compared in
the field of remedies available under Hungarian &rdatian legal
regulations on electoral procedures.

1. According to the constitutional regulati6hsind practices of the
Constitutional Courts, a) legal remedies are furelatal rights that are
regulated by the legislatures in more detail; b)sitnot necessarily
unconstitutional if a remedy is available only the merits of the case;
iii) legal remedies are to challenge a decision eema be considered as
component to the right to access to court.

2. The fields of comparison revealed the following.

a) We learnt that remedies are considered and gudge electoral
commissions, and, at final instance, by courts andgthry and by

% gee the decision of the Constitutional Court o fRepublic of Croatia U-
VIIA/914/2001, available at: <http://sljieme.usudusud/praksaw.nsf/Pojmovi/
C1256A25004A262AC1256A47003D078E?OpenDocument>.

27 See introductory notes to this paper.

2 These rules respect the existing internationagatibns in this field.
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Constitutional Court in Croatia, outside of the ineg of electoral
bodies. Regardless of structure, the first procadstep in each country
is the submission of a complaint challenging a sleni or bringing an
unlawful act to the attention of the organ. Thémudd additional injury
occur, the judicial power or the independent Caumstinal Court can
make the very final decision.

b) As for the applicable remedies, we located 3s$ypf remedies in
Hungary, and some other additional ones, and tpestyn Croatia.

c) There are more differences then similaritiethim cases in which an
application can be submitted. In Hungary everybisdgvited to submit
a complaint when she/he notices any unlawfulnessmgluhe process,
whereas in Croatia remedies can be applied for ionhgstricted cases
(namely, upon alleged irregularities in nominatignocedure and
election procedure and during voting) and only bgse who are
entitled, i.e., have legal interest in connectidtihwhe challenged case.
d) Pursuant to the different concept of challengthg procedural rules
differ with regard to submission and deciding oa tlase. One essential
similarity can, however, be recognized, namely theadline for
(interim) decision being quite short, only 2 daysedach case. The
importance of this kind of regulation is found retnecessity of having
the final results as early as possible after thetiein.

3. When focusing on remedies in electoral procedwediave to justify
the reason of having such possibility to challeriges reason lies in the
feature and function of an election in a constingl democrac{’ In a
democracy an election has to be periodic, competdéind democratic,
reflecting the will of the people (voters) as muah possible (popular
sovereignty). Elections have to be conducted acugitd the law (legal
sovereignty). Based on these observations, thehildgsof challenging
a decision in the course of an election has torbeigied; otherwise the
implementation of popular sovereignty can be qoastl. However, the
efficiency of elections has to also be ensured risleio to make the
constitutional change of governmental actors asgdrapd smooth as
possible. This would help to exercise certain fiomg of competitive
elections, such as: constituting representationgititeizing the
political/lgovernmental system; representation ofitipal and social

29 See more in J. Petrétei, Az alkotmanyos demokratagintézményei [Basic
institutions of constitutional democracy] (Budapkgcs, Dialog Campus Kiadd
2009) pp. 219-221.
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groups; canalizing political conflicts; creatingrimentary majority
and controlling minority.

We noticed one major difference in the Croatian athahgarian
electoral remedy system, and this is mentioned updet V. 2. c)
regarding the cases in which petition can be subdiind the persons
entitled to do so. In our view, the legislature oaeight different
considerations and, as far as it is constituticarad does not conflict
international obligations, can make its own chqia@sing priority to
one or the other alternatives. Our analysis redetilat the Hungarian
legislative power seems to give priority to the lamnmight character of
remedies, whereas tt&aborseems to prioritize the public interest of
rapid, effective parliamentary elections by resitnig the cases in which
a remedy procedure can be initiated, and by limithe number of
entitled persons for submission of a remedy.
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System of financing and budget of local and regional self-
government units

|. Introduction

As current tax systems of the European countries/shany similarities
and much less differences, the principles of taxatind the trends are
quite similar. In recent decades, one of the mogiortant European
taxation tendencies has been tax cuts, so reddlcegax burden, one
element of which is the introduction of flat taxstgms. Another
important trend is the shift towards cooperative ddministration, and
the increase of the role of local and regional tiaxa Especially these
last two items are discussed in this study.

The idea of local self-government dates back tadition of centuries
in Europe. Local self-determination and exercisg@aiver, although to
different extends, appeared both in the concepthef Scandinavian
‘tingsted (i.e., locality, the materialized expression o4l autonomy in
the early Middle Ages) and the British ‘devolution(i.e.,
decentralization of central authority). Marked eiffnces and delimiting
characteristics can be observed in both the ha@toand vertical
structures of existing local self-governments odividual European
countries, which developed with different charastas. The systems
having unique traits, despite the small and lanfferdnces, however,
can be categoritzed according to the local govenmindevelopment
path: they can be classified as per their formatiostory, and related
traits. Accordingly, European development path afal authorities
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draws up three main self-government models: thetheam, the
Napoleonic (Latin), as well as the intermediate etdd

The models can be separated according to the éé\aitonomy. In the
north, the Nordic model is the type of public adistiration based on
stronger local self-governments, which fulfills dittonally a higher
number and more significant public tasks, exercigéder powers
providing considerable autonomy and allows greaflxibility
(including,inter alia, Sweden, Denmark, Finland, Norway, Belgium, the
Netherlands, Great Britain and Irelahd)The Napoleonic (or Latin)
model compared to this grants a limited degreeuwéreomy to local
governments (e.g., France, Spain, Italy, Greece Rodugal). The
intermediate model is between these two types, dhieging local
governments of medium level of power (such as Geyn@ustria,
Switzerland and Belgium).

The Hungarian and Croatian self-government systbeieng to the
intermediate model of the three basic types of -gellernments
according to economic autonomy and funding aspeBtsth the
Hungarian and Croatian model follow the Europeamds, since the
types move toward each other, and, as a resultafdgan unification,
the elements, which could be separated earlieryazge due to the
unifying principles.

The local government models show a number of diffees, however,
certain similarities, some traditional values ocdor all countries.
Certain values are specified by the legal regutadibevery EU Member
State, and are also declared by the European Chafrteocal Self-
government (hereinafter referred to as the Chaietepted by the
Council of Europe. Article 9 — which includes eigkections —
(Financial resources of local authorities), theglest part of the Charter,
regulates the finances of local governments. Itvipes detailed
guidelines on local self-governments, and containe following
financial and economic management principles:

L E.K. Nyitrai, ed.,Helyi 6nkormanyzatok és pénziigyHikcal Governments and
Their Financels(Budapest, Municipium Magyarorszag Alapitvany 2003. 3-6.

2 A. Torma,Edited version of habilitation lecture held in thimiversity of Miskolc
on 2 May, 2002 available at: <http://www.uni-miskolc.hu/
~wwwallin/kozig/hirek/eukozig/onk_reform.pdf>, (leaccessed on 24.06.2010).
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- principle of income: the local authorities are #ed to their
own financial resources, of which they may dispdsely
within the framework of their powers;

- local authorities’ financial resources shall be omensurate
with the responsibilities provided for by the catsion and the
corresponding law (the principle of entitlementhe financial
resources adequate to the responsibilities);

- the principle of local taxation powers (local tagatrights, and
the right to introduce other local payment obligas; part at
least of the financial resources of local authesitshall derive
from local taxes and charges of which, within timaits of
statute, they have the power to determine the;rate)

- reduction of financial disparities between the loczlf-
government units (so-called equalization principle)

- the use of funds as per the statutory limits (thecgple of
expenditure);

- as far as possible, grants to local authoritiesll shat be
earmarked for the financing of specific projectse(timitation
of earmarked funds);

- the autonomy of management decisions within theim o
jurisdiction (principle of discretionary powers);

- participation in the central decision-making comdasy local
self-government finances (principle of participaio

The most important principle, in our opinion, isetkentitlement to
appropriate financial resources, which means, oa band that the
volume of municipal funds shall be commensurateh lite extent of
local government responsibilities set forth in gwresponding law in
the legislation (Paragraph 2 of Article 9 of thea@hr), and, on the
other hand, the amount of funds allocated at thallself-governments
can be considered as appropriate, if they keep pditethe cost of
carrying out their tasks (Paragraph 4 of Articlef @he Charter).

It is in accordance with the single European pgles and unifying
trends, that the Republic of Hungary developedt@s system in
compliance with the requirements of the Europearoilrby fulfilling
the related harmonization tasks, and that the Ripob Croatia has
adopted solutions that are used by the majoritiEwfopean countries.
The current Hungarian tax system can be examirredgh two, and the
Croatian through three fiscal levels. This papeisiespecially with tax
revenue of local and regional self-government utits presenting the
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way of realizing tax revenue, levying and collegtiiaxes, furthermore
satisfying public needs on state, county and eigls.

The establishment of the tax system of the Repuflldungary and the
tax reform starting in 1988 faced, similarly to tbieanges in Croatia,
problems and difficulties during the peaceful podit transition into a
constitutional state ready to introduce parliamgnidemocracy, and
promote conversion to a socially alert market ecoyncand took similar
examples as a basis. Furthermore, the harmonizatgsd and tax
legislation modified accordingly show several siolog that were used
in the Republic of Croatia as well. Since the detlan of its
independence, the Republic of Croatia has commeribedough
reconstruction of its tax system as well, sincehatd to meet the
requirements of the new political system termirgtine war period, as
well as the challenges of market economy closiegstitialist character.
Essential tax reforms have brought the system chossystems of the
EU Member States, through its harmonization wittatn systems of
developed European countries.

I1. Thetax system of the Republic of Hungary and the Republic of
Croatia in revenue classification terms

The tax system is the totality of all types of tsleat are in force in the
society in a certain period. Accordingly, the tgstem of every country
includes all tax forms existing in that country Kiray this into account,
in this section we will therefore only mention thmain elements of the
tax systems of the two countries.

1. Tax system of the Republic of Hungary

a) Central taxes:
- corporate income tak,
- simplified business taf,
- value added taX,
- excise ta®

3 Act LXXXI of 1996 on Corporate Tax and DividendxTa

4 Act XLIIl of 2002 on Simplified Entrepreneurial Xation

5 Act CXXVII of 2007 on Value Added Tax. See alsoE£csey, ‘Altalanos forgalmi
add’ [Value Added Tax] in Lilliné Fecz lldiké, ed.Koltségvetési szervek
gazdalkodasdFinancial Management of Budgetary Agencies] (Bhefd, Verlag
Dashdofer Kft. 2010)

6 Act CXXVII of 2003 on Excise Taxes and Special Blajons on the Distribution
of Excise Goods
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- registration tax on vehiclés,
- personal income tak,
- duties.
b) Local taxes:’
wealth taxes:
o] building tax,
0  property tax,
- community taxes:
o] personal community tax,
0  corporate community tax,
0  tourism tax,
local business tax.
C) Shared taxes in the Republic of Hungary:*
- personal income tax,
- tax on motor vehicles,
- duties,
- other shared types of revenue (e.g. fines).

2. Tax system of the Republic of Croatia

a) Central taxes:
- value added ta¥
- profit Tax?
- excise duty/tax oh®
o personal motor vehicles, other motor vehicles, elssand airplanes,
0 petroleum products,

" Act CX of 2003 on Motor Vehicle Registration Duty

8 Act CXVII of 1995 on Personal Income Tax

% The international figures show the dominance aftre taxes. The wealth taxes
are used among local taxes in the Anglo-Saxon ci@snfThe surtax on income tax
is the dominant in the Nordic countries, and Idmadiness tax is used as the highest
proportion of local taxes by the third group of ntriies.

9 The taxation rights are delegated to the centatesregarding the shared and
assigned taxes. Accordingly, the revenue derivinghfshared and sssigned taxes is
allocated to the self-government units by sharifigcertain central taxes (tax-
sharing). It is the decision of the state, whichetyof tax in what proportion and
based on what principles shall be allocated tas#tegovernment units. The general
trend is that the specific proportion of persomaoime tax increases the budgetary
revenue of the self-governments (besides the twatiszed country, see for
instance Austria and Germany).

1 Law on VAT, Official Gazette 47/95, 106/96, 164/9B05/99, 54/00, 73/00,
48/04, 82/04, 90/05, 76/07, 94/09

12 profit Tax Act, Official Gazette, 177/04, 90/05,/66

13 Every excise duty is regulated by specific law.
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alcohol,
beer,
non-alcoholic beverages,
tobacco and tobacco products,
coffee,
luxury products,
insurance premiums from automobile liability and tamovehicle
insurance premiums.
b) County taxes:**

- inheritance tax,

- tax on motor vehicles,

- taxon boats,

- tax on gaming machines.
¢) Municipal and town taxes:*

- surtax to income tax,

- tax on consumption,

- tax on holiday homes,

- tax on corporate title,

- tax on public land use.
d) Shared taxes: ™

- income tax’

- tax on sales of real estdfe.

OoO0Oo0oo0oo0Oo0oOo

3. Concluding remarks

It can be clearly seen from the above review tlesides a number of
similarities — such as the regulation of value adi@de and excise duty —
there is a significant difference deriving basigdllom the different

structure of public finances. The legal systemhefRepublic of Croatia
separates clearly the local and county (regiorelfygovernment units
also from the point of view of tax law, whereas #iective Hungarian
provisions specify these uniformly as the locatdislevel, and the two
levels of state revenue, despite smaller failufesction in harmony.

For instance, Act C of 1990 on Local Taxes, as atrak legal

framework, entitles the local self-government undslegislate and to

4 Law on Financing of Local and Regional Self-Goveemt Units, Official Gazette
117/93, 33/00, 73/00, 59/01, 107/01, 117/01-coiwactl50/02, 147/03, 132/06,
73/08

15 |bid.

16 Shared taxes are those whose revenue is dividedede two or more fiscal
levels.

7 Income Tax Law, Official Gazette, 177/04, 73/08/1®

18 Tax on Sales of Real Estate, Official Gazette B91%3/02

158



System of financing and budget of local and redigeH-government units

form the local tax system, but the the calculatidrapplicable taxes
operating since 1998 could also be mentioned, dogpito which the
volume of local taxes levied by local self-govermmenits shall be
taken into account as well regarding the stateigdi#ss In respect of the
duties, as shared (assigned) taxes, it shall b&#qubbut that according
to the Hungarian tax system, dutfe®rm a group separate from taxes,
and are part of revenues of the central budgetiehnk partly assigned
to the local self-government —, whereas these slaie specified and
levied by the counties as per the Croatian reguiafThe VAT, excise
duty, and profit taxes are central taxes in bothntges as indicated
above. It is intriguing that the excise duty in Republic of Croatia is
related to the types of taxes similar to VAT (fostiance, tax on luxury
products, tax on non-alcoholic beverages), wheiedsungary it shall
be paid only regarding excise proddétso fuel products, alcoholic
beverages, and tobacco products). It is a furiihafasity that the tax on
certain buildings (although expressively it is orde only in relation to
holiday homes in Croatia), and the tax on publidlase (although that
is not considered as a type of local taxes in Hongaut the local
government regulates it in a decree) belong tegmlernmental (local)
taxation and revenue. It is only a formal differerfcom the point of
view of revenue allocation, but from the point effgletermination and
the point of self-government financial manageménis a significant
difference that the tax on motor vehicles is a r@nype of tax in the
Republic of Hungary, which is assigned by the fisezel of the central
governmental budget to the local self-governmentdiereas the
determination thereof belongs exclusively to thesfliction of the
county in Croatia.

1. Powers and responsbilities of local and regional self-
government units

The local self-government is the local level of jprlinances, which
performs specified public duties based on its raeeithe public duties,
on which the revenue of the local self-governmests and have to be
spent, are the following.

19 Act XCIII of 1990 on Duties

2 para (2) of Section 3 of the Act CXXVII of 2003 @&xcise Taxes and Special
Regulations on the Distribution of Excise Goodsslifie excise goods. Accordingly,
excise goods are the mineral oils, alcohol andhaltio beverages, beers, wines,
sparkling wines, intermediate alcoholic products] 'obacco products.
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1. The powers and responsibilities of local self-governments in the
Republic of Hungary

Local self-governments may — within the framework an act —

independently regulate and in certain cases fregyage the public
affairs that fall within their jurisdiction, furtmeore obligatory powers
and responsibilities of local self-governments rbayprescribed by an
act, in which the financial resources necessaryctarying out such
powers and responsibilities are simultaneously gieded as well. It
may independently and voluntarily undertake to Ikesaany public

affair that is not allocated upon any other autijolly statutory

provision. In public affairs undertaken voluntayilgelf-governments
may do anything that does not violate the law; ha@wethe resolution
of voluntarily undertaken public affairs may not danger the
performance of the municipal powers and resporitsdsil statutorily

prescribed by an act. The basic rights of the wifie local self-

government units are the same, their tasks arerdiff for several
reasons. There is no hierarchical relationship éetwthe municipal and
county self-government units; they cooperate infgoering their

functions on the basis of mutual interest.

a) Responsibilities and power s of municipalities

According to the Hungarian regulation, the powerd eesponsibilities
of local, therefore municipal self-government umitay be voluntary or
mandatory, therefore are divided into two categoriebligatory
functions, and freely undertaken (optional) taSkkocal authorities
shall be responsible for providing the followingnsees to the local
public: regional development, spatial planning,tpcton of the built
and the natural environments, housing managemesierwesources
planning and drainage, sewer system, maintenanpalic cemeteries,
maintenance of local public roads and public arpeasyiding parking
facilities for road vehicles on local public roads, private roads owned
by the local municipal government which are opeth&general public,
as well as in squares, parks and other similaripuéhd, local mass
transit, public sanitation and ensuring the clewds of the locality;
providing for local fire protection and public sgfeparticipation in the
local supply of energy, in employment related maftgrovision of

2LN. Chronowski and E. Rézséaslkotmanyjog és kdzigazgatasi jfgonstitutional
Law and Administrative Law] (Budapest-Pécs, Diatampus Kiad6 2005) p. 335.
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kindergartens, primary education, health and ssaalices as well as
other responsibilities concerning children and touprovision of

community space; support of public education, difienand artistic

activities, of sports; ensuring the enforcementhef rights of national
and ethnic minorities; promotion of the communitynditions of a

healthy way of life. It belongs to the responsigitif local authorities of
municipalities to provide for the supply of safeinlimg water,

kindergarten education, primary school educatioasid health and
social benefits, public lighting, maintenance ofdbpublic roads and
the public cemetery, to provide parking facilities road vehicles on
local public roads, on private roads owned by tbeal municipal

government which are open to the general publieyabkas in squares,
parks and other similar public land; and to enslbeeenforcement of the
rights of national and ethnic minorities.

b) Power sand responsibilities of county gover nments

The county government is a regional self-governiamd it must carry
out the responsibilities prescribed by law for whiocal authorities
cannot be compelled. A county government may bepetied by law to
provide public services of a regional nature tlaater the entire county
or a large section of the county, furthermore tovjate public services
of a regional nature whose users for the most ghantot reside on the
territory of the local authorities where the ingiibn providing the
service is located. The fundamental purpose ottty is to provide
public services on an additional, assistant (sudsiyl basis, which
cannot or be performed or are not undertaken byntheicipalities
and/or their associations due to their economicitipos County
governments shall be compelled to provide for gilWing: secondary
school, vocational schooling and student dormitdagilities; the
collection, safekeeping, scientific processinghef tounty’s natural and
cultural relics and historical documents; the sssiof a county library,
consulting and services in the range of pedagodygemeral education;
tasks of physical training, sports organization, asll as the
enforcement of the rights of children and youthtHarmore education
of children who are undergoing extended medicaltinent in health
care institutions; education, schooling and carbasfdicapped children
who cannot be educated together with the otherlgugpecial health
care exceeding basic care; as well as the provigiarhild and youth
protection; regional coordination of specializediabservices; as well
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as certain tasks falling within the scope of spemmd provisions;

coordination of the responsibilities connected vifta protection of the
architectural and natural environment, regionahpiag, the exploration
of the county’s tourism values, setting objectivelated to tourism in
the county, coordinating the activities of thoseatipgpating in the

performance thereof, as well as the coordination refjional

employment tasks and vocational training and gdpdton in the

development of a regional information system; ferthore it shall be
liable to enforce the rights of national and ettmiaorities. In addition

to the performance of its legal responsibilitidse tounty government
may freely undertake a public duty that is not dated to the exclusive
competence of another body by law and whose pediocen does not
violate the interests of the villages and townsted in the county.

2. The powers and responsibilities of local self-governments in the
Republic of Croatia

The Croatian Law on Local and Regional Self-Govesnffi regulates
the scope of functions of municipality and city aegied from the
powers and responsibilities of the county.

a) The scope of municipality and city

The Croatian regulation states thaanicipalities and cities in their self-
governing domain (scope) perform the services chllamportance
which directly actualize the needs of citizens, magsigned by the
Constitution and laws to the national authoritiesd a@n particular
services related to:

- planning of settlements and housing

- spatial and urban planning

- utility services

- childcare

- social care

- primary health care

- education and primary education

- culture, physical culture and sport

- consumer protection

- protection and enhancement of natural environment

2L aw on Local and Regional Self-Government, NN b8/03, 60/01, 106/03,
129/05, 109/07, 125/08
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- fire and civil protection
- traffic in their area
other activities in accordance with special laws.

b) The scope of functions of a county

According to the Croatial provisions, the countyndocts services of
regional importance, not assigned to the nationdhaities by the
Constitution and laws. Thus, the scope of functioha county can be
original (self-governing) and delegated (servicestate administration).
County in its self-management scope performs sesvielating to:
- education
- health care system
- spatial and urban planning
- economic development
- transport and transport infrastructure
- public roads maintenance
- educational, health, social and cultural institasionetwork
planning and development
- issuing construction and location permits and ottmauments
related to construction and implementation of gpatlanning
documents for the county outside the big city
- other activities in accordance with special laws.
By the decision of the representative body of all@elf-government
unit in accordance with its statute and the statifitthe county, some
functions and tasks of self-government scope ohthaicipality or city
can be transferred to the county. Delegated seyviglate to services of
state administration which are carried out by antpand are defined by
law. The costs of these services shall be paid frenstate budget.

3. Concluding remarks

The powers and responsibilities of the local selfeynment units are
regulated at statutory level in both countries. $bepe of activities and
functions are determined the same way by the tvierresl statutes,
although a different approach is used. On the omadh the
corresponding Hungarian statute, by using a revdesethat is based on
the standpoint of the limited opportunities of thenicipalitiy and the
larger area of the county administrative unitstestahat the county and
regional self-government units must carry out thlesponsibilities
prescribed by law for which municipalities cannoé ltompelled;

163



Zsombor Ercsey — Emina Kotji Renata Peti- Csaba Szilovics

furthermore it may be compelled by law to providl services of a
regional nature that cover the entire county oargd section of the
county?® The powers and responsiblilities of the municipesi (village,
town, the capital and its districtsand county governments are
determined by the Hungarian provisions the sameswasy they are
specified in the Croatian systeth.

Article 19 of the Croatian act and Section 1 of thengarian act contain
very similar rules. Pursuant to the referred prioviof Article 19, local
and regional self-government units in their selgming scope perform
the tasks of local importance, and especially selts that are not
constitutionally or legally assigned to governmieadlies, relating to the
planning of settlements and housing, spatial abdrplanning, social
welfare, primary health care, education, etc. Adcwr to Subection
1(1) of the Hungarian act, the local self-governimgtilages, towns,
counties, the capital and the capital’s distristgll act independently in
local public affairs within their scope of respdiliies and jurisdiction
(hereinafter referred to as ‘public affair’), so fielation to providing
local residents with public utilities, locally ex#ing public power
through self-government and creating the orgarinati personnel and
financial conditions for these.

The powers and responsibilities of the Hungariamimpalities, also
due to the two separate groups of functions, pditfer from the ones
of the Croatian units, since they — besides theualutbligatory tasks
such as kindergarten education, primary school &gt basic health
and social benefits — have to provide the supplgadé drinking water,
public lighting, maintenance of local public roadsd the public
cemetery, to provide parking facilities for roachigdes on local public
land; and, as a significant guarantee, to enswesitiorcement of the
rights of national and ethnic minorities. Additidlgamost of the other
functions in the Croatian system may be performeddauntary tasks
depending on the financial resources and the n&dtie population.

It is identical in the two pieces of legislatioratithe county in its self-
management scope performs services relating toadidag¢ health care
system and spatial and urban planning.

2 Subsection 69(1) of Act LXV of 1990 on Local S€lévernments

2 The Hungarian Constitution, the Act LXV of 1990 bncal Self-governments,
and Act XX of 1991 on the Powers and Responsieditof the Local Self-
governments and the Bodies thereof, furthermoretaberCentral Subordinated
Bodies
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The Croatian regulation lists additionally the deling tasks: economic
development; transport and transport infrastructupeblic roads
maintenance (which is a task of the local autresiin the Hungarian
system); educational, health, social and cultunskitutions network
planning and development; issuing construction Emation permits
and other documents related to construction andeimmgntation of
spatial planning documents for the county outshie big city; other
activities in accordance with special laws; whishri correlation with
the Hungarian regulation as described above (exbeppowers related
to the issue of different permits regarding corwttom). The Hungarian
regulation contains also a few more responsikslitir instance the
exploration of the county’s tourism values, settofgjectives related to
tourism in the county.

IV. Therevenue of local and regional self-gover nment units

Financing of local and regional self-governmenttsim decentralized
countries is of great importance, both for the tigwment of the overall
economy, as well as for the development of local eggional self-
government units which carry out the logic of pegtric development.
To satisfy this postulate it is necessary to fihd bptimal method of
financing. Local and regional self-government yrirtsorder to have the
tasks performed, have to ensure revenues in thelgdis which are
proportional to expenditures, from their own sosrcef shared
(assigned) taxes and grants from state and, irRépublic of Croatia,
county budgets.

1. The revenues of local and regional self-government units in the
Republic of Hungary

The local self-government units accumulate fundifgy their

responsibilities from their own revenues, assigrisdared) central
taxes”®, revenues received from other economic organigstidhe
normative contributions of the central budget adl a® subsidies. The
self-government's own revenues are local taxeseasppint 1l.1.b)

assessed and levied by the local authorities inptiance with the law;
business income, income derived from charffesapital gains?’

privatization receipt&® loans?® other incomé?

% See point 11.1.c).
2 E g. public land-use fees and the institutiongicm fees.
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As explained in detail in the previous chapterse@gonomic terms the
local self-government units are treated uniformiythe Republic of
Hungary — except that the self-governments of thenties have no
taxation rights — and therefore despite the mualciand county
governments have varying tasks and powers, theyotdiffer in terms
of assets and revenues, and the same set of uniides shall be
applied for their financial management.

Local taxes provide taxation power and therefoteraamy to the local
self-government! and essentially they could not be calculated ® th
wider range of state subsidies either. In contridis, example of tax-
ability test of the local governments could be rimered that used to be
previously in force in the Hungarian legislatioecarding to which the
state determined the amount of subsidies provided tlie local
authorities by taking into account the taxing opeities of the local
authorities, irrespectively whether the total attaa rate applied or not.
Accordingly, the local authority which refused vy the maximum
rate of tax set forth by the legal provisions, reee less subsidy with
this not-levied and not-collected amount.

In accordance with the authorization of Act C 0BQ%n Local Taxes
under limits defined in the act, the representatregly of the local
government could introduce local tax regimes bgeree within its area
of jurisdiction. The taxable subject is the reabperty and the related
property rights, employment, and the temporary siilyin the territory
of the municipality as a not permanent residentth@rmore business
activity. Actual tax liability may be establishechlp by a municipal
decree.

Within the right of taxation, the local governmeénentitled to introduce
the statutory tax categories, to define the taesraand the related

27 Dividends, interest, and foreign exchange gains.

B E g. real estate sales.

2% Financial institutions, bond floatation.

30 E g. fines, donations, gifts.

31 Joining the European Union generated judicial lemimation obligations for
Hungary even regarding local taxes, in order toicavmarmful competition as
regulated by the Chapter of Competition. The Huiagaact on local taxes — being
unique in Europe — provided wide powers for thaal@elf-government units: they
became entitled to decide upon the introduction gretration of the taypes of taxes
that generate significant revenue. The tax ratehef levied tax as well as the
specification of allowances are determined excklgiby the local government as
well.
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benefits and exemptions, as well as to establishditailed rules of
local taxation. The municipality is entitled to ve# or dismiss the local
tax imposed thereby due to reasons of equity, hewehe regulation
may be modified only for the benefit of the taxpayeny amendment
instituted during the year may not increase the dakgations of
taxpayers in the same calendar year. The tax rateba defined with
due consideration of local characteristics, tharimal requirements of
the local government and the capacity of taxpayershservation of the
upper limits prescribed by the a@étThe local self-governments may
provide exclusively such allowances and exemptiolas the
undertakings, for which the act specifically authes them. In respect
of any particular tax category, taxpayers may dmd\obliged to pay one
type of tax®®

2. Revenue of local and regional self-government units in the
Republic of Croatia

Revenue of local and regional self-government units

- income from movable and immovable objects in their
possession;

- income from companies and other legal entities hmeirt
ownership and revenue from concessions grantedda} telf-
government units;

- revenue from the sale of movable and immovable abbjn
their possession;

- gifts, inheritances and legacies;

- municipal, town and county taxes and fees and slutidiose
rates, within the limits specified by law, are detmed
independently;

- government assistance and grants provided by #te budget
or a special law;

32 According to a research done between 2002 and B@8&d on approximately
2,500 pieces of eight-page-questionnaires, raigiagates of local taxes (unlike for
example the increase of the excise tax burdemgjested by the groups of society in
Hungary. See C. Szilovics,Addzasi ismeretek és addzéi vélemények
Magyarorszagon (2002-2007]Taxation Knowledge and the Opinion of the
Taxpayers in Hungary (2002-2007)] (Pécs, G&G Kiad09)

%3 V. Srb and R. Pefj Javne financije-knjiga JPublic Finance — Volume 1] (Osijek,
University J. J. Stossmayera Faculty of Law in €sB004) p. 91.
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compensation from the state budget for performenyises of
the state administration, which were conveyed éonth
other revenue determined by law.

The Law on Financing of Local and Regional Self-&ovnent Units
determines the resources of funds and financingcgsr from the scope
of the counties, municipalities and cities.

a) County revenue

Revenue from the own property of the local selfeyovnent:

o] income from movable and immovable objects in thespsesion of
the county,

o] income from companies and other entities ownedbycbunty,

o] revenue from the sale of movable and immovable abbjen the
possession of the county,

o] gifts, inheritances and legacies.

County taxes (see point 11.2.b).

Fines and confiscated assets for the offensesatteaprescribed by the

county itself.

Other revenue determined by special law.

b) Municipal and town revenue

Revenue from own property:

o] income from movable and immovable objects in thespssion of
the municipality or town,

o] income from companies and other entities owned bg t
municipality or town,

o] revenue from concessions granted by local selfigowent units,

o] revenue from the sale of movable and immovable avbjen the
possession of the municipality or town,

o] gifts, inheritances and legacies.

Municipal and town taxes (see point 11.2.c)

Fines and confiscated assets for the offensesatteaprescribed by the

municipality or town themselves.

Administrative fees in accordance with a special la

Residence fees in accordance with a special law.

Utility charges for the use of municipal or citefities and institutions.

Utility charges for the use of public or municipaban areas.

Other revenue determined by special law.

3. Concluding remarks

The local self-governments of two countries havmilar income
structure; they manage their finances from the ssoueces and cover
the obligatory and optional functions specifiedCihapter Ill above with
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similar types of funds. The types of income are $aene, the self-
governments provide the funds covering their bualye¢xpenses from
their own revenues, assigned (shared) central takeshermore
different grants and subsidies received from theraébudget.

V. A detailed analysis of local taxes

There is no specific regulation in the Europeanddréoncerning local
taxes. Each Member State is free to decide whaistygh taxes shall be
managed by the local self-government units, and twimaits are
prescribed for them. The only requirement is tinat tax system shall
contain such types of taxes, the rate of whicheieminined by the self-
government within the limits set forth by the cepending law*
Therefore, in our opinion, both the Hungarian ai@ tCroatian
regulations are EU-conform.

1. Inheritance tax and gift tax
a) Duty on inheritance and giftsin the Republic of Hungary

Duties on inheritance and gifts are central dutieshe Republic of
Hungary, which are levied and collected by the Huiem Tax and
Financial Control Administration (hereinafter: APEHThe local
reference thereof is just that according to sectiBrof Act CXXX of
2009 on the Central Budget of the Republic of Hupdghereinafter
referred to as the Finances Act) the central buggentitled to 50% of
the revenue derived from inheritance tax and git ind the remaining
50% thereof — deducted with the collection costhall belong to the
budget of the self-governments of the capital, abguand the county of
a city. The costs to be deducted are specifiediglaa per the intention
of the legislator, they form a certain quota of teegenue: 4% of the
revenue collected from the duties on the territorythe Metropolitan
Self-government shall be retained therefrom, ab&30f the amount of
duties collected on the territory of the countyf-g@ivernment and the
self-government of a county of a city shall be iretd therefrom
(according to Subsection 48(4) of the Finances.Act)

The subject of inheritance duty is the propertyusregl on the basis of
inheritance — including redemption of usufruct, amad¢teover of an
independent medical practice — devise or bequestirgulsory share of

34 Cf., C. Szilovics,Csalas és jogkovetés az adéjogbffax Fraud and Tax
Complience] (Budapest, Gondolat Kényvkiadé 2003)32.
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inheritance, or a giftausa mortisThe subject to duty payment on gifts
is gifts of real property and movable property ttiermore gratuitous
creation of a right of pecuniary value, surrendemsuach right or the
exercise thereof without consideration, and theverabf such right
without consideration.
The amounts of duty on inheritance and gifts shaltalculated on the
net value of the inheritance or gifts received hy ane heir, legatee or
donee, according to the rates set forth in theetalmdicated in the
related act. The calculation shall be made accgrttinthe degree of
kinship of the beneficiary (the act separates 2uggo spouse, adopted,
and step-children, parents; brothers and sistarthermore all others)
and the type of property acquired (favourable ratesapplicable for the
acquisition of residential property).
Since the duties belong to the central types ohbiaxien, here are just
some examples of the complex system of exemptiodsaiowances
(the itemized list of exemptions for certain taxp@yand transactions)
set forth in the Hungarian provisions:
The following shall be exempt from inheritance duaiyd/or duty on
gifts:
- the acquisation of assets scientific, artistic,cadional, cultural,
and public welfare purposes;
- inheritance and gratuitous acquisition of savingsasits;
- the fraction of movable inheritance with a markelue of less
than 300 000 HUF per heir;
- inheritance of usufruct or use of residential propdy the
surviving spouse;
- gifts provided to public-benefit organizations fiie purposes
of public service activities;
- gratuitous acquisition of the management right edidential

property.
b) Inheritancetax and gift tax in the Republic of Croatia

Inheritance tax and gift tax are county taxes & Republic of Croatia,
and form entirely the revenue of county self-goweent units.
According to the applicable Croatian regulatiorxpyer is a legal
entity or natural person who in the Republic of & inherits or
receives a gift or gains on some other basis witlmmpensation a
property on which inheritance or gift tax is palidheritance and gifts
tax is not to be paid if VAT on inherited/gift mdsas has already been
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paid. Tax base makes the cash total and markeé \aldnancial and
other assets on the day of tax determination afledebts and costs
related to assets have been paid. The tax is paahsh, securities and
monetary claims, furthermore on movables if thadividual market
value is more than 50,000.00 HRK on the day taxigabbn is
determined. Inheritance, gift or acquisition oflrestate is taxed by tax
on sales of real estate. The tax rate is prescrifyethe county and
amounts to 5%.

Inheritance and gifts tax are not to be paid by:

- spouse, consanguinity lineal and adopted childrehaaloptive
parents of the deceased or the donor;

- brothers and sisters or their descendants, sawindaughter in
law of testator or donor, if they lived in the sameusehold
with the testator at the time of his death or wité donor at the
time of receiving the gift;

- natural and legal persons to whom the Republic rofatia or
local and regional (regional) self-government umitsate or
give movable without compensation for damages orotber
reasons related to Homeland Watr;

- Republic of Croatia or local and regional (regignaklf-
government units and and national authorities, daif local
and regional self-government units, public institng, religious
communities, foundations and trusts, the Red Cavskother
humanitarian organizations established by speeg@llations;

- natural and legal persons when receiving gifts étions) for
the purposes regulated by specific law.

Counties may by their decisions prescribe othemgtions and reliefs.

¢) Concluding remarks

The inheritance and gift tax differ in the two stbasically due to the
local or central nature of the type of these tgxieties) and because of
the related characteristics thereof. Accordingigse form entirely the
revenue of county self-government units in the Rdpuof Croatia,
while in Republic of Hungary they are shared betwdiee central
government budget and the local authorities. Theattan county may
decide, in relation to these types of taxes, onittreduction, the rate
within the statutory ceiling, and the scope of egBams, whereas no
such opportunity is provided for the local govermisan Hungary.
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The Croatian inheritance and gift tax, howeverfedifiot only because
of the local characteristics unlike the centraletyyf the Hungarian one,
but also because these local taxes do not extetheé foee acquisition of
real estates, whereas inheritence and gift dutieslevied on those
transactions in Hungary.

Further difference is that a wider range of exeamptis provided by
Croatian system, and the exemptions are primafilgessonal nature,
much less exemptions are related to certain typdsansaction. The
collateral kin as beneficiary for tlsecond group is not exempt from tax
at all in Hungary. It is a common elemet of the systems though, that
gifts provided for certain purposes are exempt ftaxn

2. Tax on motor vehicles
a) Tax on motor vehiclesin the Republic of Hungary

In Hungary, this type of tax as a central tax gutated in detail by Act
LXXXIl of 1991 on Motor Vehicle Tax. Accordingly,he taxable
person is registered as the operator or the owméhe first day of the
year. Car is ‘is a vehicle that has two or threee@lh and a maximum
design speed is more than 45 km/h, and a four-wbeathicle with an
unladen weight not exceeding 550 kg and an engitexceeding 15
kilowatts’ *®

The following are exempted from tax in Hungary:

- the budgetary agency,

- in the case of specific conditions, the social orgation, the
foundation after the car owned thereby,

- the bus in particular case,

- motor vehicle owned by the church,

- firefighter cars of economic organizations, maimtag fire
department,

- the disabled person with a severe disability, dneda piece of
vehicle (less than 100 kW power cars) used to pramsowned
by him/her and parents living together with her,

- the electric-only cars,

- the vehicle, of which tax exemption provided byemiational
treaties or reciprocity,

35 point 7 of Section 18 of Act LXXXII of 1991 on Mat Vehicle Tax
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- vehicle owned by determined international orgaiore
armed forces.
According to Subsection 49(1) of the Finances A6f)% of the tax on
domestic motor vehicles collected by the munictgatemains at the
local authority.

b) Tax on motor vehiclesin the Republic of Croatia

The taxpayer is a legal and natural person as wWreoof a licensed
passenger car and motorcycles. A passenger camist@ vehicle for
transport of persons that besides a driver’'s sehtdes up to eight seats
and its loading capacity is limited to 250 kg. Atoroycle is a two-
wheeled motor vehicle with or without a side cad anthree-wheeled
motor vehicle with a weight up to 400 kg. Object taxation is a
personal vehicle (up to 10 years of age) and a moytte. The amount
of tax is calculated according to engine power egged in kW and age
of vehicles.
Tax on motor vehicle is not payable for:
- vehicles owned by the Republic of Croatia and loaad
regional self-government units;
- vehicles owned by state administration bodies aodids of
local and regional self-government units;
- vehicles owned by health clinics and fire brigades;
- vehicles of diplomatic and consular missions andeifm
diplomatic personnel;
- special vehicles by which owners perform registexeiivity of
transport of the deceased and taxi services.
Tax on motor vehicles does not have to be paiddrggns who were
fully exempt from customs duties and VAT when pagihg vehicles.
Counties may by its decisions prescribe other exempand reliefs.
When changing the ownership of motor vehicles dyércalendar year,
the new owner does not pay tax on motor vehickeich tax was already
paid by a previous owner. If during the calendaary& new vehicle is
purchased, the new owner has to pay an annuaktducted for the part
of the year prior to purchasing vehicle.

¢) Concluding remarks

In the European Union, the tax on motor vehicles s@ansidered as a
potential obstacle for the creation of the Commarkét already in the
sixties. The Commission, in order to eliminate thscrimination and

173



Zsombor Ercsey — Emina Kotji Renata Peti- Csaba Szilovics

the factors that distort competition, already maaeproposal to
harmonize the taxation of commercial vehicles i68 %ut till the early
nineties, the harmonization of this direct tax da happen. Altough the
EU has achieved considerable success in harmamzati the field of
the commercial vehicle taxation, the harmonizatwin taxation of
private cars is still to be done. The current tales largely leave the
issue of taxation of passenger cars to Member Stated as a result,
except for some Member States (e.g. France), artamas due in all
Member States after the passengers car. Accorditi;etCommission’s
current proposal for harmonization taxes on theregistration should
be paid in the form of sales tax in all Member &aby gradually
reducing the annual registration fees.

The harmonization of taxation of personal motoriclels is still a
significant issue. Basically the matter of type dewk| of taxation on
motor vehicles has come under the Member Stated fietregistration
tax is prevalent in many countries, which becadsthe nature of one-
time (setup charge) has not implemented the remein¢ of fairness and
proportionality, as there is significant differenicethe rate defined by
Member State®

In our views, both the Croatian and Hungarian lagan is in line with
the EU efforts and regulatory trends. The detemgironcepts (taxbase,
tax subject, car), and the method of calculatirgtéx rates accordingly
are defined by the Hungarian and Croatian legigat&imilarity, in
both states the tax (in Hungary the municipal, mafla the county
governments) are collected and used by local aititreor

3. Tax on real estates
a) Tax on real estatesin Hungary

In the Republic of Hungary, the local taxes on resthtes are mainly
property tax and building tax, furthermore one tgpé&urism tax.
Building tax (in this form only in Hungary)

The structures located in the area of jurisdictbra local government,
dwelling places, buildings and building sectiong nsed for housing
purposes, as well as the related parcel of lantl bkeasubject to tax
liability. The person subject to tax liability i&d person who is the
owner of the building as of the first day of thdéecalar year (if there is

% T. Ory (ed.), Az Eurépai Unié ad6jogdThe Tax Law of the European Union]
(Budapest, Osiris Kiadé 2003) pp. 403-405.
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more than one owner, the owners shall be subjed¢axation in the
percentage of their respective ownership sharbamptoperty); if there
is any incorporeal right registered on the buildingthe real estate
register, the person registered as the holderasf 6ght shall be subject
to tax liability. The following shall be exempt frotax: temporary
housing units; 100 square meters of a dwelling elagthout any
amenities that is located in a small settlementgueatifying as a health
or holiday resort; premises used for the purpo$emcial, health care,
child welfare and educational institutions; builgbnowned by budgetary
agencies, religious organizations; and buildinggistered in the real
estate register as being used for animal husbamdplant cultivation
(e.g., stables, greenhouses, facilities for stociogs or fertilizer, barns)
if they are used solely for such activities. The f@ability shall
commence on the first day of the year following §esar when the
occupancy or continuation permit was issued. Fadldimgs built or
occupied without a permit, tax liability shall corante on the first day
of the year following the year when the buildingswaccupied. The tax
base, depending upon the decision of the local govent, shall be the
net floor space of the building expressed in squaegers, or the
adjusted market value of the building. The maximtate of tax per
annum is 900 HUF/square meter if the tax basetabkshed in square
meters, or 3% of the adjusted market value, iftéxebase is established
in accordance with the adjusted market value.

Property tax, tax on land parcels (in that formym Hungary)
Undeveloped parcels of land situated in incorparaeeas within the
area of jurisdiction of a local government shall dubject to taxation.
The person subject to tax liability is the persdmovis the owner of the
land parcel on the first day of the year. If therenore than one owner,
the owners shall be subject to taxation in the gege of their
respective ownership share in the property. Ifehsrany incorporeal
right registered on the land parcel in the reahtestegister, the person
registered as the holder of such right shall bgestibo tax liability. The
following shall be exempt from tax: land parcelbjsat to building ban
until the ban is lifted; taxpayers providing schiedulocal and long-
distance public transportation services, in respédand parcels used
for such purpose; portions of parcels subject ttding tax; the safety
(protection) zone of buildings, structures not guislg as building, or
public utility lines; land parcels registered iretforestry sector. Tax
liability commences on the first day of the yedtdwing the year when
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the resolution of the local government for the mpowation of a land
parcel is promulgated, or when the land is removeth agricultural
production and/or its designated cultivation peofis changed, or in
connection with any building that is demolisheddestroyed, on the
first day following the half-year period when thailding was in fact
demolished or destroyed. The basis for tax, depengpon the decision
of the local government, shall be the actual are#he land parcel
expressed in square meters, or the adjusted meaket of the parcel.
The maximum rate of tax per annum is 200 HUF/squaater if the tax
base is established according to the square malaulation, or 3% of
the adjusted market value if the tax base is astadd in accordance
with the adjusted market value of the parcel.
Tourism tax (in that form only in Hungary)
Only one form of this type of Hungarian local taxesas discussed
below — belong to the real estate taxes. A privatkvidual shall be
subject to tax liability,
- who is not a permanent resident, spending at le@estguest-
night within the area of jurisdiction of a localhgwnment, or
- who is the owner of a building designed for redoset

purposes, which does not qualify as a dwelling elaad is

located within the area of jurisdiction of a logalvernment.
Therefore tourism tax has two separated subjdwsstay at the territory
of the self-government and the holiday buildingalied at the territory
of the self-government. Tourism tax to be paid ufus stay shall be
collected by the hosts of private lodgings or tlyerecy for private
lodgings; therefore it is an indirect type of t&he tourism tax to be
paid upon the holiday building is basically a reatate tax, which is
applicable only for a building designed for reci@adl purposes owned
by a private individual. The building separate frima holiday building
and used temporarily for recreational purposesiffstance boat-house)
shall be considered also as taxable object. Prindigiduals under the
age of 18; or receiving inpatient care in healttiintions or regular
care in social institutions; and who reside witthe jurisdictional area
of a local government because they are studenemniinstitution of
secondary or higher education, under official oart@rder to do so,
undergoing vocational training, fulfiling a sereic obligation,
furthermore entrepreneurs pursing business aefvivho have a
registered office or place of business in the comitguor an employee
in such a company, last but not least privateviddals who own or
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lease a holiday resort which is located in the arfepirisdiction of a
local government shall be exempt from tax regardiregtax to be paid
upon spending a guest-night. The tax base is thiauof guest-nights
and any fraction thereof or the accommodation éeeafguest-night; or
the net floor space of the building in respecthd tax liability of the
nature of real estate tax. The maximum rate ofisallUF 300 per
person and per guest-night or 4% of the tax baseegarding the tax to
be paid upon the holiday building, 900 HUF/ squareter payable
annually for the building in question.

b) Tax on holiday homesin the Republic of Croatia

The taxpayer is a legal entity or natural persoho ws the owner of a
holiday home. Holiday home is any building, itstpar apartment used
occasionally or seasonally. A holiday home is nmsidered to be a
building which serves as accommodation for agricalt machinery,
tools and other accessories. The tax basis is arsqueter of usable
area of the holiday home. The tax amount is frodnt&,15,00 HRK per
square meter of usable area. The municipality ty prescribes the
amount of tax on holiday homes, depending on lonatige and state of
infrastructure and other relevant circumstances.
The tax on holiday homes is not to be paid on:
- holiday home that cannot be used because of warudasn
and natural disasters (flood, earthquake, fireg, ey fragility;
- holiday home while it accommodates displaced persamd
refugees;
- resort owned by local and regional self-governmartits that
accommodate children under 15 years of age;
- municipality and the city may prescribe other exgoms from
tax on holiday homes regarding economic and soe#sdons.

¢) Concluding remarks

The Hungarian regulation entitles the local selfgyoments to
introduce property tax and building tax as wealdx. tThe self-
government may choose how to determine the tax tfatbese types of
taxes: either according to the net floor spacénefreal estate expressed
in square meters, or the adjusted market valuesdifielThe decision,
however, shall be made uniformly together for kgties of tax. Both of
them are annual taxes, therefore the taxpayer shadhin the same,
even in case of change of ownership during the y@ar, that is
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connected to the title and ownership as per tisé diay of the tax year.
Tourism tax is a community tax in the Hungarianteys one form of
which — tax levied on holiday building located la territory of the self-
government — shows conformity with the tax on QGeoatholiday
homes. Thus the regulation of tax on holiday homegart of the tax
system of both countries, although with differeaimes, but with the
same content. The object and subject of tax, asasdahe tax base are
completely the same in both statutes. The onlyergfice is that the
Hungarian provisions determine the upper limittoe dne hand, and the
Croatian act determines a frame including a lowait las well on the
other hand, also includes broad exemptions, whieheatirely lacking
from the Hungarian system.

4. Tax on vessels
a) Tax on vesselsin Hungary

This type of tax was introduced and regulated by L&¢XVIII of 2009
on High-value Property Tax in the Republic of Hunga\ccording to
this act, the vessels registered in the officiaords, as well as the
vessels owned by the Hungarian residents as peadhen personal
income tax or legal enterprises registered in Hongehich are not
registered in the official register, but are sugafor the registration
according to their technical conditions, or thegistration took place
abroad, used to be subject to tax. The taxpayer thvasperson or
enterprise registered as the owner of the vesstiefirst calendar year
(in case of several owners, the property ownerpgitmnally classified
as taxpayers), the tax liability was establishedhafirst day of the year
following the acquisition of ownership of the vesSehe tax should be
paid according to the nominal square meter surtdcine sail of the
vessel, and the engine power expressed in kW, tipemumber of
square meters, and the fix amount as per each ki¥.tJpe of tax, as
well as the applicable Act LXXVIII of 2009 was dectd void by
Section 33 of Act XC of 2010, by 16 August 2010.

b) Tax on vesselsin Croatia

The taxpayer is a legal and natural person, theeowha vessel. Subject
to taxation is a vessel according to its lengtmeters, with or without a
cabin and according to engine power expressed inTkd¥ on vessels is
not to be paid on vessels by which registered serigi provided and on
vessels owned by domicile inhabitants living oransls that have a
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purpose of necessary organization of life on tlent Counties may by
their decisions prescribe other exemptions andfeeli

¢) Concluding remarks

Such type of tax was in force in Hungary just aseatral type of tax,
currently exists only in Croatia, where it may le®iéd as a local tax
belonging to the powers of the county self-govemimaits. However,
the idea and principles of the regulation restethersame grounds.

5. Tax on gaming machines
a) Tax on gaming machinesin the Republic of Hungary

This type of tax forms part of the central reveraecording to Section
33/A of Act XXXIV of 1991 on Organization of Gambhly, the annual
tax of gaming machines is HUF 60,000. The gaminghime operator
is obliged to file a registration request at thenblarian Tax and
Financial Control Administration (APEH) in every xsimonths,
furthermore to indicate and simultaneously payammeunt of tax for the
period of 6 months by the $@lay of the month prior to the submission
of the registartion request.

b) Tax on gaming machinesin the Republic of Croatia

The taxpayer is a legal entity or natural persorovguts gaming

machine into use in entertainment centers, restéjrpublic buildings

and other public premises. Gaming machines areidenesl to be

machines used for organizing entertaining games computers,

simulators, videogames, pinball, darts, snookdetéootball and alike
that are put into operation with coins, tokens,sarcharge, where a
player does not win money, things or rights. Subjectaxation are
gaming machines put into use in entertainment cgntestaurants,
public buildings and other public premises. The &mounts to 100
HRK per month per machine. Tax on gaming machieesoi paid on

snooker if labelled by the Croatian Snooker Asdamia

¢) Concluding remarks

This type of tax is a central one in Hungary, aridcal one in Croatia.
This different characteristic can be seen regardivg regulations as
well: this particular tax is of fix amount that babs to the central
government tax revenue in Hungary, whereas it carelied by the
county self-governmets within a frame specifiethia act in Croatia.
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6. Surtax to incometax (in that form only in Croatia)

The taxpayer is obliged to income tax if domiciledhabitual resident
in the municipality or city that prescribed the ightion for surtax. Tax
basis is the amount of income tax. Municipalityaity can prescribe
that tax payers in their territory have to pay a&irto income tax as
follows:

- municipality at a rate of up to 10%;

- city under 30,000 inhabitants at a rate of up %12

- city above 30,000 inhabitants at a rate of up ;15

- City of Zagreb at a rate of up to 30%.

7. Tax on consumption (in that form only in Croatia)

The taxpayer is a legal entity or natural persom whovides catering
services. The tax basis is the sales price of bgesrthat are sold in
restaurants. Tax on consumption is paid on thewuopson of alcoholic

beverages (cognac, brandy and spirits), naturag vdpecial wine, beer
and non-alcoholic beverages in restaurants. Taxisgtrescribed by the
municipality or city, and cannot be higher than 82the basis on which
this tax is paid.

8. Tax on cor por atetitle (in that form only in Croatia)

The taxpayer is a legal entity or natural persom vehsubject to profit
tax or income tax and is registered to conductriass. The object of
taxation is a company (corporate title). The taxoams to HRK

2,000,00 for each corporate title. Legal and natyrersons not
registered to conduct business are not obligedajotax on corporate
title.

9. Tax on public land use (in that form only in Croatia)

The taxpayer is a legal entity or natural persom whkes a public land
(area). What is considered as a public land (asepjescribed by the
municipality or town. The subject to taxation isbpa land (area) used
by legal and natural persons. The amount of tapréscribed by the
municipality or city.

10. Personal community tax (in that form only in Hungary)

The personal community tax is partly a flat-rateiax type of property
tax. The taxable object is the real estate (sudbuddings and building
sections and undeveloped parcels of land) situatethe area of

180



System of financing and budget of local and redigeH-government units

jurisdiction of a local government, and owned byadural person or on
which an incorporeal right is registered for thenddé of a natural
person, furthermore lease rights of private indigld to a dwelling
place owned by a person other than a private iddati The private
individuals who own a real property within the temy of the local

government, and the private individuals holdingséeaights to a
dwelling place owned by a person other than a mivadividual in the

area of jurisdiction of a local government shall gbject to pay
community tax. The provisions discussed under péifita) above shall
apply to the commencement and termination of takility, and in

respect of the lease right, tax liability shall coence on the first day of
the year following the conclusion of the lease it and shall
terminate on the last day of the year when theeleesntract is
terminated (when a lease contract is terminatethgldhe first half of a
year, tax liability for the second half shall bemenated as well). The
maximum rate of tax per annum is HUF 12,000 fohemal estate, as
well as for each lease right.

11. Corporate community tax (in that form only in Hungary)

The tax liability is related to the business atyivso the taxpayer is the
entrepreneur, who is regularly engaged in for-ptonomic activities

in his own name and on his own account. The tae ms$he adjusted
average statistical number of staff employed byt#ixpayer in the area
of jurisdiction of the local self-government. Theaximum rate of tax

per annum is 2000 HUF per person.

12. Local businesstax (in that form only in Hungary)

All business activities (commercial activities) pued permanently or
temporarily in the area of jurisdiction of a logdvernment shall be
subject to taxation. The taxable person shall leeeihtrepreneur. Tax
liability shall commence on the day of commencingmmercial
activities, and shall terminate on the day of tewation of such
activities. If commercial activity is pursued orteanporary (occasional)
basis, tax liability shall be based on the duratibthe activity. The tax
base for permanent commercial activities shallnhgenet sales revenue,
deducted with the original costs of goods sold, iakie of mediated
services and material costs, furthermore the dicedts of applied
research and experimental development paid in #xe year. Any
entrepreneur who is engaged in permanent commexcigities in the
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areas of jurisdiction of more than one local gowant, the tax base
shall be divided. For temporary commercial actgtihe tax shall be
established on the basis of the number of caletalgs during which the
activity was performed. For permanent commerciatividies the
maximum rate of tax per annum is 2% of the tax badsle for
temporary commercial activities, the tax rate mitéd per calendar
days.

V1. Conclusion

The autonomy of self-governments, from the conadppoint of view
and particularly from the practical approach is #ssessment of the
economic opportunities, the amount and structureesdurces, and the
freedom of use of the resource. The actual opeyatimditions of each
system depend not on the legal regulation, bue#atson the the local
economic circumstances of the self-government &aed tnvolvement
of local economic development, furthermore on tb@nemic and fiscal
policy of the state. The self-government systems eategorized
accordingly to the clientist (e.g. France, Italpath and the Greek and
Turkish self-government systems), economic devetunfUSA), and
the welfare system (e.g. Germany, Great Britaia,Nbrdic countries’
The noticeable differences between the Hungariah Gmoatian local
and regional levels of taxation derive from thengigant difference
between the two states regarding the regional wevoént and the
position in the system of redistribution. The Hurga structure of local
self-government units are closer to the clientistdei — so there is a
remarcable centralizing tendency of the state, wibdte local resources
come from the state, often by determinating the amag aim of use —,
thus the level of economic development activityre self-governments
is lower. Contrary, the Croatian model, due toithportant county and
municipality taxes, is closer to the welfare andrexmic development
models® of self-governments, in which, besides the cemteplendence,

37 M. Goldsmith, ‘Local autonomy. Theory and practiceD. King, J. Pierre, eds.,
Challenges to Local Governmeghbndon, Sage 1990) pp. 18-32.

%8 |n the welfare model, the self-government unitfilfitheir obligations within
strong central dependence, they focus on provittiegservices, and they deal less
with the development of the local economy, whichuiglertaken mostly by the
central state. The self-governments act as undegskn local economy, their local
need of resources is higher than the central drexefore they establish a more
intense relationship with the local actors of theremy.
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a structure was established with more active seleghments providing
notable services.

In our opinion, in order to guarantee the four di@as of the Single
Market® and to ensure the optimal level of completfaf the internal

market, the system of local taxation should be dsiedized in the

territory of the European Union: an itemized b$tlocal taxes should
be established, and clearly unified rates, or astleminimum and
maximum rates shall be declared, furthermore tk@allawances should
be harmonized. The various methods of levying taxes different

determination of the tax base, and the significiwersity regarding the
tax rates distorts competition between the MemblateS, and hinders
the free movement of persons and the free flow aybital, since

unpredictable tax environment is set up accordinglierefore the

European Union may take measures regarding thedmézation of this

field of law, and could at least provide a unifiedme for the taxation
rights of the self-government units.

Nevertheless, the normative distribution is a miutaguirement of the
financing systems, in which the state declaresathes and priorities to
be supported thereby, as well as those parametdrsanditions, which

determine the decision of redistribution with notive power, taking

into account that state distribution is always base political decisions
and preferences of valde.

It is a fundamental problem of both the Hungariawl ghe Croatian

central, regional, and local taxation, which isoastendency all around
the world, that despite the continually expandiogpe of central and
local activities, new types of public revenue cario® found neither in
the central, nor within local taxation, which coulthprove the

increasing revenue that covers the governmentcesyviherefore there
is no other option, but to tune these systems allyefind to harmonize
their operational reserves, furthermore to imprtase compliance. For
this work, it is essential to understand the thimak and practical

problems of the the functioning of the tax system.

% The Internal Market of the European Union (theg&nMarket, formerly the
Common Market) aims to guarantee the free movemfgbods, capital, services,
and people within the the 27 member states thereof.

40 Meaning the free flow of working people, goodsrvems and capital in a
borderless Europe.

41 C.G. HockleyFiscal Policy(London, Routledge 1992) p. 19.
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Main characteristics of Hungarian and Croatian anti-money
laundering systems

I. Introduction

Money laundering is a legal, economic and socianpimenon which
has assumed global proportions nowadays. Thus awesay that today
money laundering is present almost all over the ldvoit is a
phenomenon with a long past, during which it depetband perfected
highly sophisticated methods of action. There gui@ions in literature
that the first forms of money laundering occurremswhere around
2000 years B.C. in China, where merchants usedd® their earning
from rulers to avoid confiscation. To achieve tipal they used to take
the money to distance provinces or to foreign coemitand invested it
there in different activities. That is how they created the basic
principles of money laundering that have been methito this day.
During subsequent centuries, until the present  tipeople have
gradually improved techniques of money launderirging them to hide
the money that came from illegal activities, bigoato hide from their
despotic and unjust ruling regirieTrade in alcohol and illegal
gambling during Prohibition in the U.S.A. led taignificant increase of
illegally realized profits for those who were theisgaged. That caused
further expansion of money laundering, which wasedadhrough a
variety of activities with a lot of cash involveduch as laundry and
drying machine services (Laundries). Thereforel waalition says that
the term ‘money laundering’ comes precisely fromt tra’ In literature
there is an opinion that the term ‘money laundérimgs used for the
first time by British magazinéflhe Guardianin 1973 when it was
reporting about the scandal that emerged when QO0LOS. dollars

" Dr. habil. Istvan Laszlé Gal, PhD, associate psfe, Department of Criminal
Law, Pécs, gal@ajk.pte.hu

™ Igor Vuletié, mag.iur., teaching assistant, Department of GrniSciences,
Osijek, ivuletic@pravos.hr

1 <http:/mww.countermoneylaundering.com/public/?0ge/6>, (last accessed on
10.07.2010)

2 |bid.

3 Ibid.
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intended for the Republican election campaign euhS. — was carried
the suitcases to Mexico in order to ‘wash’.

Money laundering, in its modern sense, means theeresion of money
or other property, the proceeds of unlawful acdfiiso-called ‘dirty’
money) into so-called ‘clean’ money, i.e., one tbamh be legally used
without fear of being brought into contact with ihegal activities from
which it originates. That means that this money émme other
property), which should have been seized as atrefuhe crime, is
instead used as any other, lawfully earned incoBuch treatment
entails multiple harmful consequences. Besidesgodifficult to detect
the crime from which the money comes, it createspsiition for those
who do business with capital from noncriminal atitg, and also
violates the economic and financial system of tbentry. For this
reason, money laundering is set out in many sgst&ma separate
criminal offense, punishable with high prison sen&s:

The Hungarian and Croatian systems of money laimgleare
interesting for two reasons. First, these are fortoenmunist countries,
in which the process of multi-year transition fromnsocialist to a
capitalist system took place. This process involthed implementation
of a long transformation and privatization of formgocial capital.
During this process there was a significant ina@aseconomic crimes,
whose consequences are most felt precisely in ttiess of global
financial / economic crises, which latter did neoid these neighboring
countries. Second, Hungary has only recently gbnaugh the process
of joining EU, through which process Croatia isreuntly undergoing.
That is why Hungarian experiences are very helféul Croatia to
overcome obstacles and meet the criteria set bEthd-or that reasons,
in this text we will show main characteristics afifjarian and Croatian
anti-money laundering regime.

I1. Hungarian law on money laundering

Perpetrators of certain crimes can spend the assigmating from
criminal activities without money laundering. Theege, however,
crimes in which:

- the perpetrators gain extremely huge amount ofnecor,

4 See D. Dereatinovié¢, Mit(o) korupciji [The Myth of corruption] (Zagreb, 2001) p.
78. Same in Z. Howatj Osnove kriminologi¢Basis of criminology] (Zagreb, 1998)
p. 103.

> Ibid.
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- the perpetrators regularly (weekly, monthly) realidlegal
benefits originating from criminal activities withb having
legal sources of income.

In these two cases the risk of being detected s high, thus the
criminal can watch the money accumulate from theerbut he cannot
spend it. Or, he can try to spend it, but withgtrhay draw the attention
of tax- and investigating authorities. They needn& laundering,
which, in criminological sense, is an illegal econo service whose aim
is to make justifiable the origin of the wealthrfrdhe criminal activity,
getting rid of its obviously illegal character.

Hungary was the first amongst the Council for MutiEzonomic
Assistance (or Comecon) countries to enact reguigstagainst money
laundering in 1994. Since then the regulation hasnbnumerously
modified, but the crime has not become significamt practice.
Annually, in average less than ten investigatioegim with the suspect
of money laundering. This activity was developethwgiapitalism in our
country in the 1990ies. The reason for the lacknofhey laundering in
the 1970ies and 1980ien Hungary was not that there were no
organized criminals or that no extra profit was dwwed, but the
underdeveloped nature of the banking system andlable of the
convertibility of the Forint, which prevented K.couple of years later,
however, everything changed drastically. The stahdd living was
dropping continuously in the second part of theQl&8 while inflation
accelerated. It became obvious that something bdoetdone to the
economy, and the political change of regime was atsund the corner.
By the summer of 1989,

‘the movements ongoing in the political sphere tsdiftheir direction,
content and dynamism too; in addition to the chaofeadvertised
models,, the emphasis — at least in the manifestati some organizations
and certain layers of society — shifted in the ciom of the change of
regime’®
Following the political and economic change of regimehe
establishment of a market economy started in 198& paved the way
for the spending of assets that were previouslyuractated. The
banking system was not yet able to satisfy the @urfgr capital;
usurious interest rates and the collection of momelted to it

6 J. Horvath A tdbornok vallomasiiThe confession of a general] (Budapest, 1990)
p. 315.
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flourished in the underworld. The long-term deceeakthe standard of
living and the increase of tensions of income ifistion gave an
impulse to crime, and, additionally, subsistencener also spread.
Criminals of outstanding abilities and good orgatianal skills started
building their domestic criminal organizations, f@hich they also had
sufficient amounts of cash. The disarrangement hef police also
contributed to the leap forward of the criminal andorld. The
economic and social transformatioelated to the change of regime, as
well as the privatization of state propertynecessarily implied the
appearance of certain business crimes. The signffimcrease of the
number of criminal activities and the increaseha&f average amount of
damage calculated for one criminal activity — eweith the rate of
inflation deducted — continuously produces the thetilat can also be
the basis of money laundering. In addition to tois,1 January 1987,
the one-tiered banking system was replaced by the iaved system
and, in the early years, the too broad interp@tatif the scope of
banking secrets provided a favorable area for molaeynderers.
However, the creation of anti-money laundering fagons and
criminal law protection took years to develop. Imtidle 86 of the
Articles of Partnershipof Hungary, created with the European
Communityin 1994, we undertook the obligation to make #bbrés to
prevent money laundering, and to introduce sufficiegulation that is
of equivalent value with those regulations that@wenmunity and other
international forums working in this area — inclglithe Financial
Action Task Force (FATF) — accepted.

In 1994, the Parliament passed a law covering ttevemtion and
obstruction of money laundering, and the Governmissued an
executive order. Furthermore, the definition of #rme of money
laundering, and its sanctions were laid down inGhieninal Code: Law
IX of 1994 integrated money laundering as Artic@B83n the Criminal
Code. The law ordered that the laundering of mdreeganctioned with
regard to material goods emerging in connectiorh vdteas most
affected by organized crime that is crimes comuhitteconnection with
drug abuse, arms smuggling, and terrorism. In haymwith the
planned modifications of Law LXIX of 1991, on fingal institutions
and activities of financial institutions, the madiftion of the Criminal
Code sanctioned the failure to perform the oblaatof reporting
defined in the law in the case of both willful amegligent commission.
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For aggravated cases, the legal regulations caddiabitualness, and,
similarly to drug abuse, the commission within fn@mework of an
organization. Furthermore, the law ordered thaseéhmerpetrators who —
through their position (rank, occupation, profes}ie found it easier to
help with the covering up of the origins of the ragrone gained in an
unlawful way, be punished more severely. Furtheanblungary joined
the Convention on money laundering, the search $eizure and
confiscation of items originating from criminal &y, ratified in
Strasbourg, on 8 November 1990, the announcementhith was
ordered byLaw Clof 2000

The facts of the case of money laundering as iléscribed in the
Criminal Code went through continuous change: its waodified
practically every other year to prevent practicehsninals.

However, these steps did not satisfy the internatiofinancial
organizations. Hunganyas put on the money laundering ‘black list" of
FATF at the end of June 20@nong non-cooperating countries, as first
and so far only amongst the OECD member countisen though
along the law-making process there were legal egguls created at the
end of 2000, according to which it should not hémeen possible to
open a bearer and code-named savings depasit, withdraw money
from those already existing without identificatidnrom the day of the
accession of Hungary to the EU, the FATF did natsider this solution
sufficient, with special respect to the fact that heighboring countries
— being in similar shoes as Hungary — tied the ieation of
identification to a fixed dat@.

Three months after the FATF’s decision to place ddum on the black-
list, under the influence of the 11 September 2@@brist attacks in the
U.S., the international cooperation against tesrordefinitely started to
strengthen, and the strengthening of anti-monegdaring regulations
on the agenda anyway was accelerated. It was iw#ke of this that
Law LXXXIII of 2001, on the struggle against terism, the
strengthening of the decrees on the preventionasfay laundering, and
the order of particular restricting measures, wesated. This legal
regulation tried to remedy the problems and shamiogs brought up by
the FATF, in the following manner:

" Such were banking papers under the given namgsilofeum’ (Jubilee), ‘Garas’
(Penny), ‘Dénar’ (Denarius), ‘Zafir' (Sapphire)cet

8 K. Kobs-Hutés, ‘A pénzmosas elleni szabalyok s#tgea: megdms anonimitas’
[The strengthening of the AML rules: loosing anoityiy 3 Cég és Jog2002) p. 44.
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- The prevention of circumventing the legal regulatmn money
laundering is served by the fact that through tlogification of
Law-decree 2 of 1989, on savings deposits, theilpititys of
opening anonymous deposits is terminated. The lamtains
sufficient measures with respect to the alreadgteyg bearer
and code-named savings deposits as well. In cassafety
deposits transformed into bearer deposits follow8ty June
2002, and reaching or exceeding the amount of RomiHUF,
every credit institution is obligated to send thatad of
identification of the client to the National Polié@epartment
with the aim of prevention and obstruction of money
laundering. After 1 January 2005, upon the client/stten
request and with the approval of the WNational Rolic
Department, the non-bearer safety deposits canabeformed
into bearer ones.

- For reasons similar to those of savings deposits|aw orders
— with the modification of Law CXI of the year 1996n the
marketing of securities, the investment servicesl dhe
securities stock exchange - that securities cag balissued
and publicly marketed in series only in a bearenmea.

- A significant part of the turnover of money is merhed in
cash. The monitoring of this in international twabis served
by the above-mentioned law by forcing those cragsine
country border — if they have Forints or foreignrreacy
reaching or exceeding one million Forints in thedssession —
to report this fact to the customs authorities @novide the
particulars, the information on the amount and ety of the
money in their possession to the customs authority.

- After 1 January 2002, only the credit institutiontiee agent of
the credit institution can get permission from tis¢ate
Supervision of Financial Institutions to carry ontoney-
changing activities. Through this, the performaon€enoney-
changing activities, and the strengthening of themditions of
operation, as well as their increased monitoriage tplace on
the basis of regulations identical with those widspect to
enterprises performing the other financial services

9 Reasoning of the Act LXXXIII of 2001
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As a result of the measures introduced, in Jun®,2BATF removed
Hungary from the list of Non-complying Countriesdaferritories'® In
2003, the former money laundering law was repldned new law: at
its sitting on 24 February 2003, the Parliamenspdd.aw XV of 2003,
on the prevention and obstruction of money laumggeriThis law, as
well as the previous measures, forced the decisiakers of FATF to
terminate the former special monitoring mechanigiairsst Hungary at
its Berlin meeting ending on 20 June 20B8cording to the reasoning
of FATF, Hungary ‘sufficiently handled all the skawymings named
earlier’; therefore, the special monitoring meckamiwas not needed
any more. Furthermore, the report emphasizes tignifisant
development in the Hungarian policy against monaundlering,
positively mentions the extension of the law to fioancial
professions, among others to real-estate tradexsadvisers, and most
recently to lawyers and public notaries. It alseas highly about the
assignment of names to some 90% of the anonymopssite of
Hungary, and the good-quality cooperation of thenty with the
Financial Action Task ForcE.Thus, the most recent developments are
promising, the Hungarian regulations in force nibetresolutions of the
third money laundering guidelines of the Europeamobl (not in force
yet), as it was established by speakers at theeoemée on ‘The current
issues of the struggle against money launderingld lin the fall of
2004.

The Hungarian anti-money laundering regulation,rafieg from 2007,
can be found in two acts, in the Criminal Code (&cbf 1978) and in
the Act of Prevention of Financing Money Laundereangd Terrorism
(Act CXXXVI of 2007). The previously mentioned Ciimal Code
contains presently two crimes in connection witmeylaundering. The
first one is called ‘Money Laundering’ and the satds ‘Failing to
perform the obligation to report related to ML dfill.

10 See FATF-GAFI Annual Review of Non-Cooperative Gwoies and Territories,
20 June 2003.

1 <www.figyelo.hu/cikk.php?action=nyomtat&cid=6186@§out=no&id=3>, (last
accessed on 20.07.2003)
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Chart 1 Money laundering in the Hungarian Criminal Code

Money laundering in the Hungarian
Criminal Code

4/\A

Failing to perform the obligatiof Money

to report related to ML and FT laundering
,,Dynz;mic LStatic .Launderig money .Negligent
ML” ML” from own crime” ML”

The first version of the crime can be called dyrambney laundering
since the majority of the perpetrating behavioregonomic sense result
in some kind of wealth transformation. Dynamic Mlanoot be
committed by the perpetrator of the basic crimedfwee in this case the
money launderer is an outsider.

The perpetrator behaviors are the followings:

- The transformation of the thing means such a weadthsfer
when the thing transforms from one form of moneggiag to
the other without changing the owner. An examplengdting
the stolen jewellery and preparing a new one oerotjolden
utensils from the gained raw material.

- The transferring the thing can happen by freegbtium
gratulitum) or onerous riegotium onerosujrlegal transaction.
In this situation the money launderer transfersahmunt to a
third person with the aim of blurring the connectibetween
the basic crime and the perpetrator. Or he sedisthing to a
third party with a pretended contract.

- The usage of the thing during an economic actiigtg typical
ML technique. In this case the perpetrator usesatheunt or
the thing gained from ML in his own enterprise &bdished for
particularly this reason or an already operatintgrgmise) and
then he transfers back to the perpetrators of tiegligate
offense under a nominal pretence.
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- The law standing on the thing, changes in this ghor
concealment and cover-up of the place of the tlbetpng
basically to complicity similar behaviors, which égemmitted
by the money launderer because he wants to arresinder
more difficult the impeachment of the basis of ttréme’s
perpetrator.

We may call the other variant, which can be foundthe second
paragraph, ‘static money laundering’ because thgonta of the

commission behaviors do not yield a property tramshtion in an
economic sense. The perpetrator of the basic amane not commit the
static money laundering.

The perpetrator behaviors are the followings:

- The acquisition of the thing for himself or for lird party.
Practically with declaring punishable the acqusitiwithout
the origin’'s concealment purpose, being equal tdsHight
though, but we filed a regulation in the Criminabde that
classifies activities which cannot be considered neyo
laundering in a criminological sense already as egyon
laundering. That a parent commits money laundesihgn, for
example, he receives a smaller sum of his childisder
originating from a bank robbery, from which thegrarpays his
flat overhead.

- The safekeeping, attendance, usage or use of ithg tbr the
procurement of other material goods on its offdeise can be a
friendly favor for the perpetrator of the basiswei or activities
happening because of a profit acquisition even.

For example, the plain keeping of a property olatdiitlegally in an iron
safe (frequently in the form of a lawyer's deposi) investing the
money likewise, or make financial operation witle ttum (if there are
not for an origin-concealment purpose).

Only the perpetrator of basis crime may commit [lwendering of the
own money exclusively with the following behaviors:

- the use of the thing originating from his own earlactivity,
which is subject to imprisonment, if it happenghe course of
the practice of commerce,

- in connection with the thing, any kind of financativity, or
strain of a financial service.

The state of affairs of the negligent money lauimdeis equal to the
laundering of the own money, but it has got an mfdedifference: a
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person who did not take part in the basis crime g@ymit this only.
We treat it as an independent formation becaugeas not constitute
any negligent variant among the three previous imeadl versions and
as such this is a new base case.

The attestations of the commission behaviors, ef ag performing the
financial activities here are also intentional; thegligence is attached to
the recognition of the unlawful origin of the thingf the money
launderer was not aware of the unlawful originted thing (or it is not
possible to prove it upon him), though he shouldeheecognized it
from the circumstances, he may be responsible ler regligent
formation.

The crime is completed with attesting the commisd&iehaviors, so it is
not necessary that the operation of money laungleshould be
successful. Anybody may commit the dynamic, stafic negligent
money laundering apart from the perpetrator oftithsic crime, so the
subject of the crime can be all natural personsrdttan 14 years of age,
is compos mentis, and did not take part in thesbergine. Logically, the
perpetrator of the basis crime may commit the laung of own money
as an offender.

According to the opinion of some authors, punishnanthe money
launderer of the basis crime is controversial froore viewpoints. The
dogmatic theology of the Hungarian penal law kndles category of
the ‘unpunished subsequent’ plots. According to eomuthors
expecting from a perpetrator to reveal his crimaldde a requirement
contrary to human nature. So, we may never asBedadk of this as a
separate independent crime.

The laundering of the dynamic and own money cacdremitted only
intentionally. Both versions can be committed om§th straight
intention @olus directuy because of the purpose which can be found in
the state of affairs. At this time the consciousneisperpetrator grasps
that the thing has an unlawful origin, and the aiinhis behavior is to
make the punishment of the basis crime’s perpetrabpossible or
more difficult. The static money laundering cancenmitted also with
dolus eventualis According to the Criminal Code, in this case the
perpetrator's consciousness has to grasp, thaadéohknow the origin
of the thing at the time of commission. Money lagidg has a
negligent formation, which is equal to the state affairs of the
laundering of own money, but only a third party maymmit it; the
perpetrator of the basis crime cannot.
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The legislator lists circumstances in the ArticB834) of the law, when
static, dynamic and own money laundering can becgmgangerous to
society, that a more grave punishment (i.e., ingpmsent from two to
eight years) can be justified.

The subject of crime is the thing. Therefore, weeht define the idea
of object in as wide sense as possible. The legidainterpretation of
Criminal Code Article 303/C(1) supports this. Aatiogly, with regard
to money laundering, the object we can be an estatélement, deed,
dematerialized stock also, which ensures the cordnoérthe included
estate value or entitlement in itself, or rathecase of in dematerialized
form emitted stock the entitled of the stock acd¢oun

The thing may derive only from a plot liable to ingpnment, so
according to the Hungarian regulation not all csman be the predicate
offense of money laundering.

The personal scope of the Act of Prevention of kinmag Money
Laundering and Terrorism (Act CXXXVI of 2007) ateetfollowings:

- financial services or in activities auxiliary tméincial services;

- investment services, in activities auxiliary to estment
services or in providing investment fund managersentices;

- insurance services, insurance agency or occupétietr@ment
provision;

- commodity exchange services;

- the service of accepting and delivering internatiopostal
money orders;

- real estate agency or brokering and any relatedcsst

- auditing services;

- accountancy (bookkeeping), tax consulting servighsther or
not certified, or tax advisory activities under agg or service
contract;

- the operation of a casino or electronic casino;

- the trading in precious metals or articles madepEcious
metals;

- the trading in goods, involving a cash paymenhaamount of
three million six hundred thousand forints or more;

- the provision of voluntary mutual insurance fundvemes;

- the provision of legal counsel or notary services.

An announcement has to be made in the form of ectrehic message
in case of suspicion of money laundering to theaRamal Information
Dimension of Hungarian Customs and Finance Guahi;hwworks as
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the Hungarian Financial Intelligence Unit (FIU) itexecutive
(administrative) roles. They digest approximately 0,000
announcements annually.

[11. Croatian law on money laundering

The Croatian law on money laundering consists ah{@al Code (NN
110/97, 27/98, 50/00, 129/00, 51/01, 111/03, 190M0%/04, 84/05,
71/06, 110 / 07, 152/08, hereinafter: CC) and taa lon Prevention of
Money Laundering and Terrorism Financing (NN 87/0&)e criminal
procedure is regulated by the relevant provisiohshe Law on the
Office for Combating Corruption and Organized CrirfiéN 76/09,
hereinafter: LOCCOC), Criminal Procedure Act (NNOL7, 27/98,
58/99, 112/99, 58/02, 115/06) and «new» CriminaicBdure Act (NN
152/08, 76/09, hereinafter: CPE).The Croatian regulations are
harmonized with the relevant international instraise such as the
Vienna Convention of the United Nations againsiciill traffic in
narcotic drugs and psychotropic substances fronydlae 1988 and the
Council of Europe Convention of 1990. Given thavalia is in talks on
a Stabilization and Association with the Europeamod, one should
also mention the European Union’s guidelines onpifexention of use
of the financial system for money laundering fro@®1, which provide
concrete measures to combat money laundering. Mmeyering is
regulated also by the Corpus iuris from 1995-1596.

In this paper we will limit our exposure to the geatation of the
provision of the CC concerning the criminal offencé money
laundering (Article 279). This provision has redgnindergone some
serious amendments that will be displayed. In @iditwe will also
describe the main features of the Law on PreventibnMoney
Laundering and Terrorism Financing. It is a rekeliynew law (created
in 2008), which idex specialisn the matter of money laundering and is,
therefore, important to present in this paper. Otke&evant legislation
will be mentioned only so far as may be necessary.

12 gpecifically, in the Republic of Croatia is curilgna duality of regulations
governing criminal procedure. The new law appliesrf I of July 2009, but only
to acts within the jurisdiction of the Office for@bating Corruption and Organized
Crime. It is, in this case, only a qualified forfmoney laundering.

13 See more about that in F.®&&aand S. Pavlodi Komentar Kaznenog zakofiehe
commentary of Criminal Code] (Zagreb, 2004) p. 973
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1. The criminal offence of money laundering

Criminal law regulates money laundering in Artid€9 of CC. This
criminal offence, after amending the Criminal Coibe 2008 (NN
152/08), is now entitled ‘money laundering’. Theeyibus name was
‘concealment of illegally acquired money’. The neame is much more
appropriate because it better highlights the dffiee with the
concealment of a criminal offence (Article 236 C@énd it better
expresses the nature of this crime (in Germanyekample, basically
the same termGeldwascheis used). According to the Croatian
conception, this crime has two basic forms, whicmiaccordance with
the Vienna Convention of the United Nations agailtisit traffic in
narcotic drugs and psychotropic substances. Theseha following
forms.

- Money laundering by concealing the sources of mpmdych
can be committed only in the banking or other fiiah
operations. The activity is described alternativedg an
investment, downloading, replacement or otherwise;

- Money laundering by acquisition, which need noth® in
banking or other financial operations. The activitydescribed
as the acquisition, possession or marketing.

The object of this crime is not just money, butan also be subjects
purchased with money obtained through criminalrféeand the rights
acquired by such funds. Criminal activity from whhichey must

originate is not specified in Croatian law, so theney can come from
any criminal act. Such a solution is not good beeadtigreatly expands
the criminal zon¥ and loses sight of thatio of the offense. It is also
difficult to distinguish it from the criminal offex® of concealment of
Article 236 CC*

This offense can be committed intentionally andligegtly. Intent may

be direct or indirect. From the text of CC one miigbnclude that the
offence can be committed only with the direct int8rHowever, that is

not sustainable if we take into account that neglag is also

punishable. Otherwise the interpretation would léadcontradictory

14 same in P. Novoselec, uPpsebni dio kaznenog prayapecial part of criminal
law] (Zagreb, 2007) p. 339

15 For the differences between those two criminamdes see ibidp. 338.

% 1t seems that BR#&¢ and Pavlov think so when they say that the perpetrator
‘knows the origin of money’. See Bi& and Pavlow, op. cit. n. 13, at p. 976.
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result, according to which punishable direct intemtand negligence
would be, but not indirect intent. The indirect pose would be, for
example, if the offender allowed the possibilitatthmoney, or other
objects are originating from criminal offences addspite that, would
continued his activity’ Negligence refers to the fact that the money, or
other specified facilities obtained through a cnaii offense, which
means that concerning the other features of tlsircal offence, there
must exist intent®

Quialified form of this criminal offence exists He perpetrator commits
a criminal offense as a member of a group or ciinarganization. In
this case, the penalty is imprisonment for oneetoytears, which is also
the strictest possible punishment for this crimdarrCroatian law. Thus
it is approaching the German regulations, which,tfe most serious
cases also provides up to ten years in prison. eBation of the
qualifying forms is subject to the Office for Contibg Corruption and
Organized Crime (hereinafter: OCCO€)The OCCOC is a part of the
State Prosecutions Office established for thetteyriof the Republic of
Croatia with headquarters in Zagf@6The jurisdiction and powers of
OCCOC are regulated by LOCCOC.

In terms of penalty, it should be pointed out ttat basic form of this
criminal offense was originally punishable by ingmmment of six
months to five years. When the CC was amendedeiry¢iar 2000, that
penalty was erased by mistake. This situation dastgil 2005, when
the Secretary of the Croatian Parliament made ecimon (NN 84/05)
which returned an earlier penalty in the legal .tekfter that, the
Croatian Supreme Court (hereinafter CSC) adoptdtbviing requests
for protection of legality, the decision (Kzz 1/08)which it held the
view that this correction is only valid from thetdaf its enactment and
the basic forms of money laundering committed fr2@®0 until the
law’s correction in 2005 remain unpunishaBlle.

17 Example taken from P. Novoseletjvod u gospodarsko kazneno pravo
[Introduction to economical criminal law] (Zagrex)09) p. 195 and further.

18 See ibid., at p. 340

19See Art. 21. para 1/3. LOCCOC.

2 5ee Art. 2. para 1. LOCCOC.

21 Ssee P. Novosele®risanje kazne i ispravak kod kaznenog djela pramaca,
sudska praksa, Hrvatski ljetopis za kazneno prgwaksu[Deleting of the sentence
and correction by criminal act of money launderi(€ggreb, 2006) p. 340.
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The Croatian model of money laundering regulatasyell as German
and Swiss laws, allows the predicate offense tadsemitted abroaéf
But in this case, the Croatian model goes beyoadetttaws because it
allows prosecution and conviction, even if the duahinality condition
is not fulfilled, but with the further condition ofpproval by the
Attorney General.

The law provides that the money obtained througtriminal offense
and items that were purchased with money obtaiheslgh criminal
offense shall be forfeited and the rights acqubgduch funds shall be
undone. This is actually a special form of secumigasure of forfeiture
(Article 80 CC)® which should be distinguished from forfeiture of
property used (Article 82 CC). To stimulate thepatrators for self —
denunciation, CC provides that the perpetratoralloforms of money
laundering who voluntary contribute to the detattiof criminal
offenses may be remitted by the Court. The ingtioiteffective remorse
is at issue her&.

Regarding whether one can be held responsibleuttdé&x money from
his own criminal activities, this question has rmgen sufficiently
discussed in Croatian scholar literature. One ptessiolution is that, in
this case, money laundering is an unpunishableesulent activity,
which is in apparent concurrence with the predicafiense. This
opinion is based on an analogy to the crime ofnigidit argues that
money laundering does not bring new criminal ampsatit should not
be penalized. This solution was adopted in someidarjurisdictions,
such as in Austria. In Croatia, this solution isyever, represented in
part of the State Attorney’s practiteAnother possible position is to be
condemned for the concurrence because it prodwasug legal goods
(legal properties). In addition, given the fact ttmoney is usually
washed out of organized criminal activity, it woudd unjustified to set

22 More about German and Swiss law in S. Prellerm@aring AML legislation of
the UK, Switzerland and Germany’, llburnal of Money Laundering Control
(2008), available at: <http://www.emeraldinsightrginsight/ViewContentServiet?
Filename=Published/EmeraldFullTextArticle/Articl2$00110303.html>, (last
accessed on 20.04.2010).

2 See more in P. Novoselec, op. cit. n. 21, at . 34

24 |bid. More information about the institute of effive remorse see in P.
NovoselecOp¢i dio kaznenog prav@General part of criminal law] (Zagreb, 2009)
p. 325.

% More in Novoselec, op. cit. n. 17, at p. 198.
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free someone for money laundering simply becaussome way he
participated in the commission of predicate offsnsespecially if, for
some reason, he can no longer be punished forrddicpte criminal
offense®® There is also a third, compromise position, whihased on
the German model. The German Penal Code inclugesvasion that is
designed to allow punishment for laundering moneymf criminal
activity only in cases in which there is no podgibiof punishment of
predicate offenses. Given that the Croatian promiss silent on this
issue, this compromise interpretation could beieddb Croatian law. It
seems thalovoselealso represents this opinion, when he says tigat th
solution is acceptable, but only if we already havarior conviction for
a predicate criminal offen$é.But one could add that to fulfill this
requirement, assessment should always be tlonencretg bearing in
mind which predicate offense is in question anthédre is a place for
concurrent consideration for violation of legal deo Sometime it will
be better to condemn for concurrence of crimesuser# will be better
to include the amount of crime recorded and it \&ilbid unjustified
privilege for the offenders.

2. The main features of the Law on Prevention of Money
Laundering and Terrorism Financing

The Republic of Croatia adopted in 2008 the new bawPrevention of
Money Laundering and Financing of Terrorism, whigplaced the
previous Law on Prevention of Money Laundering frd@97. The new
law contains a hundred and six articles, which la@guwarious aspects
of this issue. Among other things, the new law fatgs in detail issues
such as the inclusion of requirements for the préere and detection of
terrorist financing in the financial system of Gowaent, provides
preventive system based on the degree of riskficgea unique list of
taxpayers, analytical and intelligence work of Béffice for Money
Laundering Prevention, retroactive reporting olilya protection of
shipping information in good faith, internationadoperation and other
important issues. In this way, the new law fullyngmies with all
international standards.

% See ibid., at pp. 198-199.

27 See ibid., at p. 200.

2 See more in S. CindoriUnaprijedenje sustava sprjavanja pranja novca
Republike Hrvatske i uskfvanje s méunarodnim standardim@improvement of
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In terms of creating a single list of taxpayershbuld be noted that the
new law joins the following categories to the athgaexisting list of
taxpayers. These new subjects are: lawyers and filams, public
notaries, audit companies, statutory auditors aexsgms performing
accountancy jobs or tax advite.

The Law specifies the role of the Office for theeWmtion of Money
Laundering (hereinafter: Office). This is an adrsirative organization
under the Ministry of Finance, which performs vasdasks in order to
prevent money laundering and terrorist financinkge Dffice, acting as
financial — intelligence body and central natiomaithority, collects,
stores, analyzes and delivers data, information doclimentation of
suspicious transactions to competent state bodiestHeir further
treatment in order to prevent and detect activitdmed at money
laundering and terrorist financing. The functiopawers, scope of work
and other important issues related to the offiee aso prescribed by
this Law.

IV. Conclusion

There are countries that conduct a very profitéthisiness through the
tacit suffering of money laundering, by allowinggpitom firms to be
formed and, by the very strict interpretation ohkiag secrets, make
anonymous bank deposits possible. As ‘unclean’ mormey quickly
finds such areas, these countries come into oulisigly high incomes
through money laundering. We have to admit, howetreat Hungary
and Croatia must not choose this route not onlysfe@er moral reasons
(although these alone would be enough), but alscefsons dictated by
economic rationality. Average-sized European caesitrwith a
demaocratic political culture would lose more agsuit of the sanctions
introduced by the international community and thgaaizations dealing
with money laundering than the profits it would gdiom the capital
coming in to be laundered in the country. We caalkb say that our
countries are neither small, nor large enough toypuwith money
laundering. Every opinion in between, any tiny akmce could be
equally dangerous as tacitly letting money laundergain ground.
Therefore, the interest of Hungary and Croatiacipfosecute money

anti money laundering system in the Republic ofafieoand its harmonization with
international standards] (Zagreb, Pravni fakultZgrebu 2009) p. 282-317.
% see more in ibid.
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laundering with all the means at its disposal,tdeast try to drive it out
of the country. In the interest of the struggleiagiamoney laundering
as an objective, it is necessary to cooperate wfitler countries and
international organizations. With respect to thlsese two countries
have already undertaken several international atitigs but they are
ready to conclude further agreements or the raiefoent of the earlier
ones; at the same time, they also initiate sucmgdry and Croatia
cannot give up on the development and continuopsawement of the

legal regulations in view of the fact that the pemb of money

laundering cannot be solved exclusively by crimitalv means.

Criminal law — as we can unfortunately experienowadays — is not
able to remedy harmful social phenomena, it carevan solve the
problems emerging in connection with crime. Cringe d social

phenomenon in connection with which criminal lawo-use a medical
expression — can only provide symptomatic treatmienspite of this,

this branch of law cannot be neglected or replamgdinything else

either. In the fight against money laundering, hesvewe should give
priority to non-criminal law means; that is, we glib develop the

financial system in such a way that money laundeinHungary and

Croatia would be possible only through extremediffies. This way, a

great percentage of ‘unclean money’ would avoidcinentry and would

move towards areas where it would not meet sucmgtopposition. If

we achieve this, while simultaneously taking partttie cooperation
conducted for the fight against money laundering, can say that we
have performed the undertaken international obiigat However, we

can still not lean back as the methods of moneydarting are

continuously being perfected; perpetrators are ldpigg newer and

newer techniques. As far as we can see, the fightnever end,

consequently, the main aim can only be that weaastep ahead of the
perpetrators, and we preserve this step for thgelstnpossible time.
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International and EU law aspects of sustainable development and
environmental protection in the Danube catchment area

I. Concept of sustainable development in international and EU
policies

1. Sustainable development as a principle of international and
European environmental law

Sustainable development is a fundamental princigflénternational,
European and national environmental poli¢ie$he concept was
developed at international level; the first and tmo$ten quoted
definition was given by the 1987 Bruntland Report:

‘[s]ustainable development is development that et needs of the
present without compromising the ability of futgenerations to meet
their own needs?’

The concept was reinforced and further evolved g 1992 Rio
Declaration on Environment and Developm&and the Johannesburg
Declaration on Sustainable Development. Now itidely accepted that
the concept comprises three interlinked pillargineenic development,
social development and environmental protection.

Dr. Zsuzsanna Horvath, PhD, associate profess@paifment of Public
International and European Law, Pécs (Parts 1,,IMl), horvath@ajk.pte.hu
™ Doc.dr.sc. Branislav Malagurski, associate prafesdepartment of International
Law, Osijek (Part Il.), bmalagur@pravos.hr
! For the meaning and development of the conceptesge H. C. Bugge and C.
Voight, eds., Sustainable Development in International and NatlorLaw
(Groningen, Europa Law Publishing 2008)
2 The report titled Our Common Futurewas prepared in 1987 by the UN World
Commission on Environment and Development (WCEDjireld by Gro Harlem
Bruntland, the past Prime Minister of Norway. lattenith the deterioration of the
human environment and natural resources and itsecprences for economic and
social development (Oxford University Press, 198&8e UN Documents, A/42/427,
Chapter 2: Towards Sustainable Development, point dvailable at:
<http://www.un-documents.net/wced-ocf.htm>, (lastessed on 30.06.2010).
3S. P. Johnsorthe Earth Summit, The United Nations ConferencEmrironment
and Developmer(UNCED) (London, Graham & Trotman 1993) p. 118.
* The Johannesburg Declaration on Sustainable Dewelnt, point 5. In point 8 it
reaffrms the Rio commitment. Available at: <httwww.un.org/esa/
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Sustainable development is a fundamental objeadivenot only its
environmental policy, but of the European Unionelits The &'
Environmental Action Programme of the EC adopterathe Rio
Conference has the title ‘Towards Sustainabiligrid is based on this
concept, including it into the range of other pibes of EC
environmental policy. In this document,

‘the world “sustainable” is intended to reflect alipy and strategy for
continued economic and social development withaaitimient to the
environment and natural resources on the qualitwlith continued
human activity and further development depend’.5

The 6" Environmental Action Programme entitled ‘Our FetuOur
Choice’ also aims to contribute to the EU Sustdmdbevelopment
Strategy. Forming a basis for its environmental efision it defines
priorities, first of all in the area of climate aige, preservation of nature
and biological diversity, protection of environmeartd human health,
improvement of quality of life, improvement of resoe efficiency,
resource and waste managenfericcording to the Commission
sustainable development is more than the envirotahprote