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. SUMMARY OF THE RESEARCH PROJECT, RESEARCH OBJECTIVES

Effective action against terrorism has become undeniably important nowadays. The
phenomenon is addressed by many disciplines, where it is approached from different
perspectives. The present dissertation examines the current problem of combating terrorism
only from the aspects of substantive criminal law, with the main aim of facilitating the
criminal prosecution of terrorist offender(s). For this purpose, the comprehensive analysis and
interpretation of statutory facts providing for criminal action against terrorism is performed in
this dissertation by using Hungarian and foreign (mainly German) legal literature and the
results of case law.

The research topic of this dissertation can be considered to be neglected in Hungarian
monograph literature. Robert Bartké's monograph titled "Criminal Policy Issues of Combating
Terrorism (A terrorizmus elleni kiizdelem kriminalpolitikai kérdései)" published in 2011 is
the first and so far the only scientific work in Hungary which investigates anti-terrorist
combat from a dogmatic criminal law approach and analysis a criminal policy aiming at
effective action against terrorism.” Bartko's monograph presented a comprehensive
demonstration of the criminal policy and criminological aspects of countering terrorism, the
various conceptual approaches to the terrorism phenomenon, examined terrorist acts as
international criminal acts or as "quasi-European crimes”, as well as revealed precisely the
history of Hungarian regulations, so this dissertation does not include the repeated
investigation of these aspects.

The cross-border nature of terrorism poses a serious threat to our society today, and
therefore, it represents a particularly timely, common problem for states under the rule of law.
The "notorious and infamous™ New York and Washington terrorist attacks on September 11,
2001 have led to the conception of new legal documents for action against terrorism.? The
terrorist attacks on March 11, 2004 in Madrid, on July 7, 2005 in London and on April 15,
2013 in Boston had repeated impacts on legislation on international, European and national
level, as well.?” In the summer of 2014, the terrorist group named the Islamic State gained

control over significant areas in Syria and Iraq.?® Since then, news reports all around the

% Bartko, 2011: 1-267.

% Sjeber — Vogel, 2015: 1.

27 _ehner, (manuscript): 1.

%8 TE-SAT 2015; Seljan, 2014: 63-74.
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world have featured serious crimes: hostage taking, killings with special cruelty and other
crimes have been committed by members of the terrorist group. However, the Islamic State
does not only pose a threat in the Middle East. It even threatens the security of Europe
indirectly through the wave of refugees and directly through the attacks of terrorist cells®
which is an undoubted fact since the terrorist attacks on November 13, 2015 in Paris, on
March 22, 2016 in Brussels, on July 14, 2016 in Nice, on December 19, 2016 in Berlin.
Criminal action is a vitally important part of the fight against international terrorism.*° Several
legal documents have been published in recent years both at an international and European
level, and new legislation on the national level has also been adopted, the systematic
presentation and interpretation of which is needed for legal experts specialized both in
theoretical and/or practical criminal law.

Considering the above, the primary purpose of this doctoral dissertation is to analyze
the facts related to criminal acts necessitating action against terrorism regulated in the light of
international experience and amended multiple times - including acts of terrorism in
accordance with § 314-316 of Act C of 2012 on the Criminal Code®, failure to report
terrorism according to § 317 of the CC. (Criminal Code) as well as financing terrorism
according to § 318 of the CC. — while revealing dogmatic issues and formulating solution
proposals for the latter in order to promote effective enforcement of the law.

The dissertation also gives an overall description of the German substantive criminal
legislation aimed at combating terrorism. For the purpose of legal comparison, | considered
the choice of Germany to be appropriate on the one hand because the relationship between
Hungarian and German criminal law has a long history - encompassing a period of time from
the Middle Ages to the present day -, and can be traced through positive law, literature and
personal relationships as well. The German statutory examples, the results of modern German
jurisprudence have always had a significant impact on the development of Hungarian criminal
law*’, many of our Hungarian legal institutions have German roots. On the other hand, the
relevant facts have been repeatedly applied in the German case law, so it can be explored by
foreign outlook and comparing criminal regulations whether the same persons are to be
subjected to criminal responsibility as terrorists in the two countries and if so, foreign

experience will be usable in legal practice in the course of Hungarian penal action. In

2 7sebe, 2015: 23.

% 7Zsller, 2009: 289.
3 Hereinafter: CC.

% Nagy, 2008: 21-46.
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addition, a full review of the German legislation in force and its comparison with Hungarian
law represent a novelty in themselves.

Another objective of the doctoral dissertation is to examine whether the Hungarian
substantive criminal law in force is in full compliance with international standards and during
this process, legislative gaps can be explored, and de lege ferenda solutions for the latter need

to be formulated to create the required consistency.

I1. DESCRIPTION OF RESEARCH METHODS, TESTS AND ANALYSES PERFORMED

METHODS USED IN THE RESEARCH PROJECT

I have used the relevant classic legal research methods in the dissertation. In addition
to relevant German and Hungarian laws and legislative materials (primary sources), | have
examined and evaluated the available Hungarian and a large body of foreign - mainly German
- literature (monographs, textbooks, commentaries and specialist studies). In addition, the
relevant findings of the case law have been explored and applying during analysis of the facts.
In order to establish a theory-practice synthesis, findings related to the case law have not been
summed up in a separate chapter, but they have been incorporated into descriptive sections
applying a theoretical approach. For a systematic presentation of international requirements, |
have used the legal documents of various international organizations (United Nations, Council
of Europe, FATF, Moneyval) as well as the European Union legal documents (secondary
sources). To make international requirements more transparent, | have used specific tables to
illustrate the requirements of international documents.

In view of the complex nature of the research topic, several methods were necessary
not only chapter by chapter, but also within individual chapters. In analyzing facts for
criminal action against terrorism, apart from dogmatic-focused, practice-oriented approaches,
| have used traditional methods of legal interpretation, i. e. grammatical, logical, systematic
and teleological methods of interpretation, as well.

According to the requirements of functional legal comparison, | have presented as a
starting point the existing regulatory structure of Hungarian and German criminal facts aimed
at counter-terrorism and then analyzed in detail the relevant provisions of the Hungarian and
German Criminal Code, respectively. For the purpose of comparison, | have been trying to
find the common denominator in the legislative facts of the two countries both belonging to

the continental legal system based on shared traditions but still having very different rules of
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criminal law. In clarifying certain German concepts - different from those of the Hungarian
legal system, | have also used the hermeneutic method. In exploring dogmatic problems and
examining compliance with international standards, the application of the critical-analytical

approach was essential.

COURSE OF INVESTIGATIONS PERFORMED AND DISSERTATION STRUCTURE

The dissertation consists of five chapters. The topic chosen as research subject is
introduced by Chapter | on the current need of legal action against terrorism, the difficulties
of conceptual definition of terrorism as well as approaches concerning criminology and
criminal justice. Then, the three chapters forming the center of gravity of the study will
follow. Chapter Il provides a holistic analysis of the facts giving rise to criminal action
against terrorism in Hungary, Chapter Il includes a similar analysis of facts giving rise to
criminal action against terrorism in Germany. These chapters have been structured as "mirror
images” to facilitate functional legal comparison. Thus, the determination of taxonomic
position of facts and their systematic review (IL.A. and Il1l.A.) follows the legal subject of
individual criminal acts and the analysis of facts (11.B. - II.F. and I11.B. - 11.G.). In connection
with terrorist offenses, the dissertation briefly discusses the concepts in the German
theoretical literature, thus, the so-called enemy criminal law and the so-called symbolic
criminal law (I11.H.) Chapter IV deals with international expectations regarding the facts
aimed at anti-terrorist action. The relevant rules of international documents have been
presented by systematically organizing the relevant provisions of the United Nations, the
Council of Europe and the European Union, proceeding according to facts aimed at
combating terrorism in Hungary and separating various versions of criminal acts. Then, in
Chapter V of the dissertation, to achieve the objectives of the research project, | arrive at
relevant conclusions for creating harmony between Hungarian substantive criminal law and
international requirements, the Hungarian and German criminal facts are compared,
similarities and differences are explored, dogmatic problems revealed in connection with the
Hungarian legislation are resolved, moreover, de lege ferenda proposals are made in order to
perfect the Hungarian substantive criminal law. Finally, in Chapter VI of the dissertation is

presented a short summary.
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I11. SUMMARY AND UTILIZATION OPTIONS OF RESEARCH RESULTS

SUMMARY OF RESEARCH RESULTS

The need for action against terrorism has become undeniably important nowadays. For
this purpose, terrorism has been examined by several disciplines, which seek to define it and
aim at solving the problem and exploring necessary and sufficient means for solution. As
regards the definition of terrorism and/or international terrorism, there is still no generally
accepted definition at an international level,*® but numerous international and EU documents
urging uniform action against terrorism have been created. These legal documents consider
acts committed by terrorism as criminal acts,* and wish to take action against this undesirable
phenomenon by criminalization of certain forms of terrorism. In view of this, criminal action
represents a vitally important tool in the fight against terrorism.*®

In the dissertation, the Hungarian and German substantive criminal legal action against
terrorism has been analyzed in the light of international expectations. The main aim of the
dissertation is to facilitate criminal prosecution of terrorist perpetrator(s), promote efficient
law enforcement and draft proposals for amending/complementing legislation for Hungarian
legislators. In order to achieve this main objective, the dissertation aimed at achieving three
research objectives.

1. The first research objective was to explore dogmatic problems posed by legal facts
giving rise to criminal action against terrorism in Hungary, which may hamper effective legal
enforcement. To this end, | have comprehensively analyzed the substantive criminal
legislation in my dissertation, through the use of the relevant literature. | have also considered
the last amendment of the CC. prior to the closing of the manuscript and analyzed the facts
concerning variations of criminal acts newly enacted by Act LXIX of 2016 amending certain
laws related to combating terrorism - such as organizing a terrorist group according to § 314

paragraph (2) point b) of the CC., travel for the purpose of joining a terrorist group according

% On the attempts at defining the concept of terrorism and the difficulties, see Bartkd 2011: 17-56.; Poczik 2005:
1269-1278.; Zsller, 2009: 99-132.

% See. UN Decision 40/61, the findings of which regularly resonate in the preamble in the UN conventions
against terrorism, as well as Zoller, 2009: 131.; Griesbaum, 2010: 365.; Talas 2007: 5-6.

% Zbller, 2009: 289.
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to § 316 point b) of the CC., as well as incitement for supporting terrorism according to § 331

paragraph (s) of the CC.

As a result of the research project, it can be established that the following dogmatic

problems arise in the substantive criminal legislation representing an instrument for the fight

against terrorism:

As regards the stages of the first basic case of a terrorist act, i. e. committing a
serious crime for terrorist purposes [CC. § 314 paragraph (1)], it is disputed
whether a crime can take place in an experimental stage.

In relation to the crime of threatening to commit a terrorist act [CC. § 316 point
a)], a dogmatic problem arises on the one hand with regard to subjective
factual elements, namely that the criminal act is intentional and purposeful; or
that the threat of committing a terrorist act is an intentional crime, so it can also
be established for a perpetrator acting without a terrorist intent. On the other
hand, the criminal act of threatening to commit a terrorist act raises stage-
related problems as well by the fact that in legal technical terms, the legislator
regulated the completed formations of the terrorist act and following the sui
generis preparatory version in the legal facts. It is questionable whether the
criminal act of threatening to commit a criminal act is a completed version of a
criminal act, a privileged case or a criminal act foreign to the system, in a so-
called ante-preparation stage.

As regards the crime of financing terrorism (CC. § 318), the definition of the
legal subject protected by the criminal act arises on the one hand as a dogmatic
problem. It is disputed whether the crime of financing terrorism has an
independent legal subject separate from the legal subject of the crime of a
terrorist act (CC. § 314-316), or whether the legal subject of financing
terrorism is fully or partly identical to the legal subject of a terrorist act.
Furthermore, the subjective factual elements of the crime of financing
terrorism are controversial, namely that the criminal act can be committed

intentionally, or intentionally and purposefully.

As a result of the research project, it has also been established that the legal literature

fails to explain the concept of a terrorist group set forth in § 319 of the CC and the individual

conceptual elements, which makes it specifically more difficult to create an efficient criminal

law enforcement and to prosecute the perpetrator in proportion to their action when

implementation may become necessary in the future. In this regard, the dissertation includes
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an elaboration of the conceptual elements of a terrorist group neglected so far. To interpret the
individual conceptual elements of the terrorist group, judicial findings in relation to the
concept of a criminal organization based on an established judicial practice have been used.

2. The second objective of the research is to compare the Hungarian criminal
legislation to the traditionally close German criminal legislation in order to identify whether
the same persons are to be subjected to criminal prosecution as terrorists in the two countries.
For this purpose, it was inevitable to present the statutory facts providing for German anti-
terrorist action in the German Criminal Code®, which has been done in a structure applied in
the description of the Hungarian legislation to facilitate comparison. For better clarity, 1 first
outlined the structure of existing regulation German criminal facts *, which was followed by
the analysis of the facts of individual criminal acts. In the dissertation, the criminal facts

shown in the following table have been examined:

Structure of German criminal legislative facts in force aimed at countering terrorism®:

1) Preparation of severe violent acts endangering the state [StGB. 89a. §],

2) Establishing contact for committing severe violent acts endangering the state [StGB.
89b. §],

3) Financing of terrorism [StGB. 89c. §],

4) Providing guidance for committing severe violent acts endangering the state [StGB. 91.
§1,

5) Establishing a terrorist association [StGB. 129a. §]:

a) Establishing a terrorist association for committing particularly severe crimes [StGB.
129a. § paragraph (1)],

b) Establishing a terrorist association with goals beyond actions [StGB. 129a. § paragraph
)1,

c) Establishing a terrorist association with a threatening objective [StGB. 129a. § paragraph
@),

+ Jurisdictional rules and procedural condition for conducting a criminal procedure for

criminal acts committed abroad [StGB. 89a. § paragraphs (3)-(4) , 89b. § paragraphs (3)-

% Bundesrepublik Deutschland Strafgesetzbuch (Criminal Code of the Federal Republic of Germany): In the
version of the publication of November 13, 1998 (BGBI (Bundesgesetzblatt: Federal Law Gazette). | S. 3322).
(German Criminal Code dated November 13, 1998). Hereinafter: StGB (Strafgesetzbuch: Criminal Code) or
German CC.

¥ For a structural review of facts in force, | have relied on the structure prepared by Mihdly Téth for the
regulation of terrorist acts according to Act IV of 1978 on the Criminal Code (old CC). Téth, 2013: 36.

% The table has been edited by the author.
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(4), 89c. § paragraphs (3)-(4), 129b. § paragraph (1)],
+ Statutory instruments of prevention:

- Raising the prospect of unlimited mitigation or avoiding punishment [StGB. 89a. §
paragraph (7), 89b. § paragraph (5), 89c. § paragraphs (6)-(7), 91. § paragraph (3), 129a. §
paragraphs (6)-(7)],

- Requirement regarding reporting obligation [StGB.138. § paragraph (2), 139. §
paragraph (1), (3)-(4)]

+ Special sentencing rules [StGB. 89a. § paragraph (5)-(6), 129a. § paragraphs (8)-(9),
129b. § paragraph (2)],

After examining the facts of German criminal law, the dissertation briefly discussed in
connection with terrorist offenses the concept in the German theoretical literature describing
worrying trends arising in the course of criminal action against terrorism, thus, the so-called
enemy criminal law and the so-called symbolic criminal law.

3. The third objective of the research project was to examine whether the Hungarian
criminal legislation fully complies with international and EU standards. The relevant rules of
international documents have been presented by systematically organizing the relevant
provisions of the United Nations, the Council of Europe and the European Union, proceeding
according to facts aimed at combating terrorism in Hungary and separating various versions
of criminal acts. For the sake of clarity and comparability, | concluded every chapter with a
summary.

4. Conclusions have been formulated in a separate chapter in the dissertation. In the
last chapter, | examined the compliance of individual Hungarian versions of criminal acts
with international standards and carried out a comparison with German criminal legislation, as
well as resolved dogmatic problems to realize the objectives of the research project while
making de lege ferenda proposals.

4.1. As a result of my research projects, examination of compliance with international
standards have led to the following results.

4.1.1. The first problem pertaining to the Hungarian substantive criminal legislation
with regard to committing a terrorist act is that the CC does not declare the control of a
terrorist group punishable in accordance with Article 2 paragraph (2) point a) of the European

Union's Framework Decision of 2002. Identically to the positions represented in Hungarian
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legal literatures®®, | am also of the opinion that it would be necessary to prescribe punishment
as an explicitly named act of perpetration for control/leadership of a terrorist group, namely
that the acts committed by these perpetrators at a higher level of societal risk should be
threatened with more severe punishment than an aggravated case of a sui generis preparatory
version. Along with the latter, it would be reasonable to criminalize any call for leadership of
a terrorist group, as well.*°
Further deficiencies of the Hungarian substantive criminal law in force are represented
by the following factors, to be eliminated by legislators:
- regulation of a public document forgery for the purpose of financing a terrorist
group as a criminal act related to a terrorist act /on the basis of Article 3 point
c) of the Framework Decision 2002/475/1B on combating terrorism by the
Council of the European Union adopted on June 13, 2002*!, the need for which
has been sustained by Article 3 point f) of the Framework Decision of 2002
amended by the Framework Decision of 2008/919/1B** of the Council of the
European Union adopted on November 28, 2008/,
- criminalization of any call for financing terrorist groups /according to Article 3
paragraph (1) point b) of Framework Decision of 2002 as amended by the
Framework Decision of 2008/,
- criminalization of organization and management of committing the act of
financing terrorism by others /on the basis of Article 2 paragraph (5) point b)
of the Convention on the suppression of financing terrorism adopted on
December 9, 1999 in New York, as well as FATF recommendation of 2012
point 5 interpretative notes point B/11 subpoint b)/.
In addition to the above, | have concluded that a criminally relevant translation error
can be discovered in the official translations to different languages in the definition of a
terrorist group according to Article 2 paragraph (1) sentence 1 of the Framework Decision of
2002. Despite the above, the concept of a terrorist group according to § 319 of the CC
includes the conceptual element "organized for a longer period of time" corresponding to both
the grammatical and teleological interpretation of Article 2 of Framework Direction of 2002 -
but identical to the official German translation - so in this respect, a wording of a de lege

ferenda proposal was unnecessary.

* Bartko, 2011: 232.; Ligeti, 2012: 201.; Bartko, 2016: 538.
0 Bartko, 2015: 49.

*! Hereinafter: Framework Decision of 2002

*2 Hereinafter: Framework Decision of 2008.
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4.1.2. Within the scope of criminalizing the preparatory acts of terrorism, | have called
attention to the fact that a Directive (EU) 2017/541 of the European Parliament and of the
Council of 15 March 2017 on combating terrorism and replacing Council Framework
Decision 2002/475/JHA and amending Council Decision 2005/671/JHA shall enter into force
in the near future.** The Directive 2017 would further expand the scope of criminal
substantive action against terrorism in order to prevent terrorist acts. Criminal acts related to
new, planned terrorist acts include traveling abroad for the purpose of terrorism, which could
be committed for three purposes. Among the latter, if traveling abroad is done for training
terrorism or participation in terrorist training, the criminal behavior could be actually
committed prior to the sui generis preparatory version of the criminal act, representing a
preparation for the latter. The German legal literature** has pointed out even in relation to
training terrorists that it may lead to the realization of a terrorist act depending on several
interim decisions prior to committing the actual terrorist offense. If this imaginary chain of
events is interrupted somewhere (i. e. the terrorist act is not committed for some reason), in
the absence of the relevant correlation, an undesirable act take place which is not worthy of
punishment in itself. Thus, criminalizing travel to a different country for the purpose of
training terrorists or participating in terrorist training would be contrary to criminal law
committed to the principle of rule of law since extension of criminal liability to the
preparation of already completed behaviors of sui generis preparatory nature would point
towards a perpetrator-based criminal law. However, if the Directive 2017 shall enter into
force, the Hungarian legislature (also) has to create consistency with the expectations of the
European Union and the legislation pertaining to travel for the purpose of joining a terrorist
group [CC § 316 point b)] must be amended. In this regard | am of the opinion that the facts
of the criminal act stipulated in § 316 point b) of the CC must be supplemented by the
objective of committing a terrorist act, promotion of committing a terrorist act, training
terrorists and participation in terrorist training.

4.1.3. In connection with the threat of committing a terrorist act, |1 agree with the
position expressed in the legal literature® that the Hungarian legislator has disregarded
Avrticle 5 paragraph (3) sentence 2 when transposing the Framework Decision of 2002. In this
regard, | am also of the opinion that in order to meet international expectations, it would be

necessary to sanction the commission of threat with a terrorist act in a terrorist group as an

3 Hereinafter: Directive 2017.
* Gierhake, 2008: 401.
* Bartko, 2013: 51.
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aggravated case, and in accordance with this amendment - mutatis mutandis - the concept of
the terrorist group specified in § 319 of the CC should also be extended to threats of terrorist
acts.*®

In addition, a more severe penalty must be imposed on the leader of a terrorist group
with a threatening aim for the purpose of prevention.*” Namely, Article 5 paragraph (3)
sentence 2 of Framework Directive of 2002 on sanction states the following "[...] In so far as
the offence referred to in Article 2(2)(a) refers only to the act in Article 1(1)(i), the maximum
sentence shall not be less than eight years”. Article 2 (2)a) of the Framework Decision of
2002 requires Member States to criminalize the direction of a terrorist group. Within the
scope of harmonizing the rules of Member States regarding sanctions, a relevant provision
can be found on the basis of which the version of terrorism committed by a threat should be
sanctioned by Member States even if it is related to an organized commission of terrorist act.
According to Article 5 (3) sentence 2, the leader of a terrorist group is also criminally liable if
the relevant organization has only been created to commit a terrorist threat. Since even the
commission of a threat of a terrorist act in a terrorist group appears as a shortcoming in the
Hungarian criminal law, apart from criminalizing the latter, the specific criminal sanctioning
of a leader of such terrorist group should also be ensured in order to create full consistency.

4.1.4. The criminal act of financing terrorism according to § 318 paragraph (1) of the
CC almost fully satisfies international requirements - undertaken by Hungary at the time of
completion of the manuscript. However, commission, planning, preparation or participation in
a terrorist act or providing terrorist training or traveling for participation in a terrorist training
are manifest as deficiencies of the substantive criminal legal regulations in force, to be
eliminated by the legislature /FATF Recommendations of 2012, point 5, point B/3 of
interpretative notes for financing terrorism/.

In addition, it should not be overlooked that the Directive 2017 would further expand
the substantive criminal legal action against the financing of terrorism. Within this scope, a
criminal act related to new, planned terrorist acts is the organization of travel abroad for the
purpose of terrorism or promoting the same in any other manner. The fact of organizing travel
abroad for the purpose of terrorism or promoting the same in any other manner would
legislate the accomplice behaviors of the sui generis preparatory version of travel abroad for
the purpose of terrorism as a sui generis version of an accomplice character. In this manner,

the act of organization or promotion represents a fairly distant threat to a legal object, and the

“® Bartko, 2013: 56.; as well as in relation to § 261 of the old CC: Bartko, 2009: 538.
*" Similarly Bartko, 2011: 247-248.; Bartko, 2015: 46-47.
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punishability of a conduct is only based on a perpetrator's intentional action - because the
proposed new fact does not include the relevant purpose - thus, it also points to a perpetrator-
based criminal law. However, if the Directive 2017 shall enter into force, the Hungarian
legislature (also) has to create consistency with the expectations of the European Union. In
this regard, the legislature will have to regulate the organization of a trip abroad for the
purpose of terrorism or otherwise promoting the same as a sui generis criminal act.

4.2. As a result of the research projects, the following have been established when
comparing Hungarian and German criminal law.

German criminal action against terrorist - similarly to Hungary - is based on several
facts. However, there is a fundamental difference manifest in the fact that the StGB does not
include a criminal fact which would bear the name of terrorist act, and terrorist acts do not
even appear as separate offenses in the substantive criminal legislation, either. In the German
criminal law, the "central" terrorist offense is the formation of a terrorist association
according to § 129a of the StG. Establishing a terrorist association is a so-called organized
criminal act, i. e. the common feature in individual variants of offenses is that they are always
directed to an association. Thus, the terrorist criminal act (cataloged offense) can be
committed by an association with definite objectives; the conduct of each person will be
punishable in his/her relationship to the association with independent goals and activities.

In order to create the opportunity for the most efficient possible criminal measures
against perpetrators not related to a terrorist association, the German legislature has
criminalized the offenses for preparation of severe violent acts endangering the state
according to § 89a of StGB, establishing contact for the purpose of committing a severe
violent act endangering the state according to § 89b of StGB, financing terrorism according to
§ 89c of StGB and provision of guidance for the commission of a severe violent act
endangering the state according to § 91 of the STGB. Based on these facts, even those
perpetrators could be held accountable for whom there was no evidence of involvement in a
terrorist association because the penalties are imposed for preparatory acts of so-called lone
offenders acting in isolation.

As a summary, it can be stated that the facts giving rise to substantive criminal legal
action in Hungary and Germany show a heterogeneous picture despite common roots and
international expectations regarding both countries, the relevant comparison per version of
criminal offense could be made by interpretation of the necessary factual element, the

criminal conduct.
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4.3. In resolving dogmatic problems, | have arrived at the following conclusions as a
result of my research.

4.3.1. As regards the stages of the first basic case of terrorist acts, i. e. committing
severe criminal acts for terrorist purposes [CC § 314. paragraph (1)], I have determined that
even an attempt at this criminal version is possible. The grammatical interpretation of the fact
(the wording "commit" indicates a completion of a criminal act of instrumental nature) is also
confirmed by the interpretation according to Community law, since Article 4 (2) of the
Framework Decision of the European Union also provides for the necessity of criminalizing
an attempt at a terrorist act within the national criminal law. ("Each member State shall take
the necessary measures to ensure that attempting to commit an offence referred to in Article
I(1) [...] with the exception of possession as provided for in Article 1(1)(f) [...] is made
punishable”). However, it is indeed necessary for establishing the fact of a terrorist criminal
act (either as a completed act or an attempt) that when committing a criminal act of an
instrumental nature, the perpetrator's intent should not only be aimed at committing an offense
that is violent, endangers public safety or involves a weapon against a person specified in
paragraph (4), but it should also involve a terrorist purpose specified in paragraph (1) points
a)-c). The presence or absence of a terrorist intent distinguishes a criminal act against a given
person that is violent, endangers public safety or involves a weapon from a terrorist act, but its
existence does not render a criminal offense in its attempted stage a completed criminal act.

4.3.2. In the case of a stage-related problem arising in relation to the crime of
threatening with a criminal act, | am of the opinion that from the legal technical solution
namely that the legislator regulates/has regulated in the fact the criminal act of threatening to
commit a terrorist act following the basic cases of a terrorist act and the sui generis
preparatory version does not follow that the legislature thus created a so-called ante-
preparatory stage which is incompatible with the system. In the Particular Part of the CC, in
the case of individual criminal acts, criminalization of preparation - i. e. the sui generis
preparatory version - or the negligent version follows the basic case(s) and aggravated case(s),
followed by privileged case(s) and the regulation of other interpretive provisions. Thus from
the legal technical solution used in relation to the criminal act of terrorist by the legislature -
compared to the other criminal acts with similar structures regulated in the Particular Part of
the CC - the very conclusion follows that the Hungarian legislature imposes a sanction on a
threat to commit a criminal act as an independent, completed criminal act "raised to the rank
of a basic fact" which - considering the placement following the sui generis preparatory

version - is sanctioned by a milder punishment compared to the basic case(s) as a privileged
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version of the terrorist act. This legal technical solution is consistent with the provisions of the
Framework Decision of 2002: the terrorist act has been regulated as an independent,
completed criminal act of terrorism - and raising the prospect of a punishment according to
the relevant severity.

As regards the subjective factual elements of the criminal act of threatening with a
terrorist act, | am of the opinion that this criminal act can be committed intentionally because
the legislature did not include the terrorist intent among the elements of the statutory facts. At
the same time, | am also of the opinion* that the legislature would need to supplement the
facts by the terrorist purpose.

4.3.3. In relation to the legal subject of the crime of financing terrorism, | have arrived
at the conclusion that its primary legal object is in fact identical to the legal object of the
crime of a terrorist act since the legislature has ordered to punish related, sui generis
accomplice behaviors by nature. However, in my opinion, the criminal act provides a
secondary protection for the confidence in the functioning of the financial system, as well
since a perpetrator aiding terrorism by financial means contributes to guaranteeing the
conditions of a terrorist act with financial means from both legal and illegal sources, using the
legal banking system, by clandestine means.

Considering the subjective factual elements of the crime of financing terrorism, | have
established that the statutory fact of the basic case of the criminal act does not include the
terrorist purpose and thus, we are talking about a fact enabling criminal prosecution in a fairly
broad range. The first phrase of an aggravated case of financing terrorism has been worded as
a deliberate and intentional criminal act: the perpetrator commits the crime of financing
terrorism for the purpose of facilitating the commission of a terrorist act in a terrorist group or
serving the interest of a member of a terrorist group. However, the second phrase does not
include the objective assessed by the relevant law, i. e. supporting the activity of a terrorist

group in any other manner is a deliberate criminal act.

8 Deak, 2014: 57.
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UTILIZATION OPTIONS OF RESEARCH RESULTS

1. | have chosen the Hungarian and German substantive criminal legal action against
terrorism as my research subject. The success of combating terrorism is crucial in both
countries so the primary aim of my dissertation is to facilitate criminal prosecution of
terrorists as perpetrators. This aim can only be achieved if the relevant criminal legislation is
coherent and free of dogmatic problems. In addition, effective law enforcement is greatly
facilitated if comprehensive explanation and systematic interpretation of criminal law
provisions are available. As such, analyzing Hungarian criminal legislation aiming at
combating terrorism in a clear system may provide clues for practicing lawyers during their

work.

2. Exploring and resolving the dogmatic problems of the Hungarian legislation; moreover, a
complex analysis of German criminal measures against terrorism as well as description of
concepts appearing in the German academic literature will be useful for experts of theoretical

criminal law in the course of their research related to the topic.

3. The German criminal legislation in force represents a good example for a different avenue
of combating terrorism. A different conceptual approach of statutory facts and the method of
legislation may assist the legislature in the course of modifying, supplementing or

reconsidering the relevant facts.

4. | hope that my de lege ferenda proposals submitted for full compliance with international
requirements and perfecting Hungarian criminal legislation can be also utilized in the

legislative process.

5. Students interested in anti-terrorist action could use the dissertation in undergraduate and

postgraduate studies.
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